Intell ectual Property Tuesday, Decenber 12, 1995
Pr of essor Lape 1:30 p. m
Three (3) hours

SPECI AL | NSTRUCTI ONS

1. Answer all questions. Explain your conclusions and di scuss
fully the argunents on each side of every issue.

2. You may bring to this exam nation your statutory suppl enment,
your casebook, your class notes, your outline and any other
witten or printed material .

3. Pl ease wite only on the right hand pages in the bl uebook]s]
and skip every other |ine.
4. Suggested tine allocations for each of the questions are as
fol | ows:

Question | 50 m nut es

Question 11 35 m nut es

Question 111 45 m nut es

Question |V 50 m nut es

180 mi nutes
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I
Concern had been devel oping for several years about the
safety of the drawstrings used to tighten the hoods of children's
coats because of a nunber of fatal accidents in which the
drawstrings caught on slides or escalators. Then, in January of
1992 Paul a devi sed and constructed a hood with a drawstring
pul | ed short enough to keep the hood on the head but |ong enough
to permt the hood to be pulled over the head, with the
drawstring sewn in that position to the edge of the hood and the
excess drawstring cut off so none of the drawstring extended
beyond the edge of the hood. In January of 1992 Paula sold for a
nom nal price 30 coats enpl oying her hood device to nothers of
smal|l children. In the witten contract of sale the nothers
prom sed to conplete a questionnaire after two nonths. The
questionnaire asked the foll ow ng questions:
1. Did the hood remain on the child s head when the child
engaged in active play?
2. Was the child able to pull the hood over her/his head w t hout
difficulty?
3. Wuld you be willing to purchase a coat with a hood of this
desi gn?
The responses on the 30 conpl eted questionnaires were:
1. 90% of respondents answered affirmatively.
2. 85% of respondents answered affirmatively.
3. 85% of respondents answered affirmatively.
In July of 1993 Paula filed an application with the Patent
and Trademark O fice for a patent for the hood device descri bed
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above. A patent for the hood device was issued to Paula in
January of 1995.

Paul a began marketing children's coats enpl oyi ng her hood
device in retail stores in Septenber of 1995, shortly after a
hi ghly publicized tel evision special about children killed in
fatal accidents involving drawstrings on coat hoods. For the
nmont hs of Septenber, Cctober and the first half of Novenber coats
enpl oyi ng Paul a' s hood device marketed by Paula constituted 30%
of the children's coats sold nationw de.

The day after | earning of the hood device on coats narketed
by Paul a, Devon Corp. canme up, during a one-hour neeting, wth
the idea of using a drawstring cut short in the sane fashion as
Paul a' s device, but fastening the drawstring wth a button
instead of sewing it to the hood. Devon Corp. began marketing
children's coats enploying its hood device in Novenber of 1995.

Paul a has brought suit against Devon Corp. for patent

infringenment. What are her chances of success?
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Bill 1389 was introduced in the California Assenbly on

February 24, 1995. The proposers of the bill explained that:

Bill

"The proprietors of restaurants, bars, retai
establishments, and simlar places of business where
menmbers of the public may assenble for the public
performance of nondramatic nusical works are frequently
subject to arbitrary and capricious enforcenent and
coll ection practices by the owners of copyrights or their
agents, who may question enpl oyees wi thout identifying
t hensel ves; collect fees on an irregul ar basis;
arbitrarily increase and charge fees greater than those
agreed to by the proprietors; or charge simlar businesses
vastly differing fees for essentially the sane use of
nondramati c nusi cal copyrighted works."
1389 provides as foll ows:
"8 1. For purposes of this chapter, the foll ow ng
definitions apply:
(a) "Area" means a geographical region having a 25-
mle radi us surroundi ng the business |ocation of a
proprietor.
(b) "Copyright owner" neans the owner of a copyright
of a nondramatic nusical work recogni zed under the
copyright laws of the United States pursuant to Title
17 of the United States Code.
(c) "Performng rights society" neans an associ ati on
that licenses the public performance of nondramatic
musi cal works on behal f of copyright owners.
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(d) "Proprietor" neans the owner of a retai
establ i shnent, restaurant, inn, bar, tavern, or any
other simlar place of business in which
nondramati ¢ musi cal works may be perforned.
8§ 2. No copyright owner or performng rights society may
enter into a contract for the paynent of royalties by a
proprietor unless at |least 72 hours prior to the execution
of that contract, it provides to the proprietor, in
writing, the follow ng, provided that, the failure to
provide the following information is a violation of, and
may render a contract unenforceable under, the provisions
of this chapter:
(a) A schedule of the rates and terns of royalties
under the contract.
(b) A schedule of the rates and terns of royalties
under agreenents executed by the copyright owner or
performng rights society with proprietors of
conpar abl e busi nesses in the area.
(c) In the case of a performng rights society, the
nmost current available |list of the copyright owners
represented by the performng rights society and the
nmost current available list of the performed works
that the society licenses.
8§ 3. A contract for the paynent of royalties shall be in
writing and be signed by the parties.
8 4. No copyright owner or performng rights society, or
any agent or enployee thereof, may do any of the
fol | owi ng:
(a) On the prenmises of the proprietor's business,

di scuss with the proprietor or the proprietor's
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enpl oyee, a contract for paynent of royalties by a
proprietor or the use of copyrighted works by the
proprietor, without first identifying hinmself or
herself to the proprietor or the proprietor's
enpl oyees.
(b) Threaten to commence | egal proceedings in
connection with an all eged copyright violation with
the intent of coercing the proprietor to negotiate or
enter into a contract for the paynent of royalties.
8 5. A person who violates any of the provisions of this
act is liable for a civil penalty of not |ess than $500
and not nore than $15, 000.
You are counsel to the legislative conmttee of the

California Assenbly charged with review of Bill 1389. Wat is

your advice to the commttee regarding Bill 13897

EXAM NATI ON CONTI NUES



111

I n January of 1993 Equi ne Technol ogies, Inc., a Kentucky
corporation, began w despread marketing of high tech horse hoof pads
through feed stores in Kentucky and the southeast at a retail price
of $20. On all packaging for the hoof pads Equi ne Technol ogi es
pl aced the words EQUI NE TECHNOLOG ES with the U in Equine inverted:
EQ I NE TECHNOLOQ ES. The hoof pads proved popul ar with equine
veterinarians.

I n Decenber of 1993 Equitechnol ogies Corp., a New York
corporation, began marketing horse hoof care products through feed
stores in New York. Equitechnol ogies Corp. selected the term
Equi t echnol ogi es after consultation with an attorney who perforned a
search of the records of the Patent and Trademark Office and did not
di scover Equi ne Technol ogi es. Equitechnol ogi es Corp. placed the word
EQUI TECHNOLOG ES prominently on all packaging for the horse hoof care
products.

In January of 1994 Equi ne Technol ogies, Inc. filed an
application with the Patent and Trademark O fice to register on the
principal register EQ INE TECHNOLOGQ ES for use in connection with the
sal e of high tech horse hoof pads. The certificate of registration
was issued to Equi ne Technologies, Inc. in July of 1995.

Now bot h Equi ne Technol ogi es, Inc. and Equitechnol ogi es Corp.
plan to begin marketing their products nationwi de. \What are the

ri ghts of Equi ne Technol ogies, Inc. and Equitechnol ogi es Corp.?
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Pl aycl othes, Inc.'s ("Playcl othes") design division manager
asked Penny to design a children's sweater for the fall. Penny, a
sal ari ed designer at Playcl ot hes, designed the children's sweater
| abel ed (A) on the next page in June of 1995 in the Playclothes
design offices. The Playclothes sweater is made of cotton yarn. The
stripes are brown, yellow and red, and the | eaves are brown, yell ow
and red. Appropriate copyright notice was placed on each sweater
manuf act ured by Pl aycl ot hes.

Dapper Corp. ("Dapper") designed the children's sweater | abeled
(B) on the next page in June of 1995. The Dapper sweater is nade of
cotton yarn. The stripes are blue, green and purple and the | eaves
are blue, green and purple. Appropriate copyright notice was placed
on each sweater nmanufactured by Dapper.

Pl aycl ot hes and Dapper put their sweaters on the market in
children's clothing stores the first week of August of 1995.
Pl aycl ot hes registered a claimof copyright inits sweater with the
Copyright O fice in Septenber of 1995. Dapper registered a claim of
copyright in its sweater with the Copyright O fice in Septenber of
1995.

In Cctober of 1995 Pl aycl ot hes brought suit agai nst Dapper for
i nfringenent of the copyright in its sweater, seeking an injunction
and damages. The facts above are all of the facts that have been
established at trial. What are Playclothes' chances of success?
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