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I have titled my essay "A Feminist Analysis of Physician-Assisted Dying and
Voluntary Active Euthanasia." I would like to say a little bit about the title.
I say "a" feminist analysis because there are many feminist analyses and

perspectives, of which my arguments are only one. Feminisms are varied and
multiple. Second, I call my work "feminist" because it is grounded in a rich
body of writings and thinking in feminist ethics. Because many readers are

unaware of the extensive writing and theorizing within feminism and from
feminist premises about every kind of subject, they think feminist is a label
meaning "political struggles for women's rights." Certainly feminist means that
but it also means more.

Some themes in feminist ethics are challenges to the values and conceptions
of human natures and human interactions that dominate our current discourses in
law, medicine, and ethics. Some feminist theorizing emphasizes the need to
value and focus on care, compassion, responsiveness, responsibility,
conversation, and communication, as well as learning to listen closely to others
and to pay attention to others' needs, regardless of their differences from our
own. I write in that tradition.

Feminist ethics also challenges power structures and systemic biases in law
and ethics that undervalue or disregard the perspectives and experiences of all
women in differing ways and of men of subordinated statuses, whether
subordinated by structures of race, class, sexual identity, some other identity-
based classification, or some combination thereof. Feminism seeks to
reconstruct our understandings and practices in ways that more closely respond
to the needs of those people in their daily lives and, I would argue, deaths,
or, as I prefer, dying processes. I am as strongly committed to these feminist
analyses, although this particular essay, limited by space and time, does not
begin to address them adequately.

I have included a bibliography at the end of this essay that collects some of
the many writings on euthanasia and feminist ethics that inform ongoing
discussions about this topic and bioethics in general -- discussions that I hope
this essay advances.

SUMMARY :



. I am limiting my discussion here to the "easy" case -- to the person who
is competent and has expressed her or his wish for physician assistance.
Questions about physician-assisted suicide, active voluntary euthanasia, mercy-
killing, or, as I would prefer to call it, "medical care at the end of life" or
"medical care in the dying process" have increased over the recent past.

What should matter, and what we should be asking about, is whether a physician
thoroughly discussed the medical aspects of the dying process and care options
with the dying person, and whether there have been ongoing conversations about
dying between the dying person and loved ones, caregivers, and medical
providers. We then should ask whether the physician was "giving medical care"
that responded to the dying person's needs, concerns, and values. ... If we
define the physician's relationship to a dying person as "giving medical care"
rather than as prolonging life or healing, we need to redefine "giving medical
care" as responding to the dying person's needs during the dying process. .
There will be times under a care-based paradigm where the giving of medical care
by a physician is the giving of treatment that completes the dying process
rather than elongates it.

TEXT:

[*519] Benjamin Franklin said the only certainties in life are death and
taxes. nl As medical technology has developed, our capacity to extend [*520]
human lives beyond what would be their natural deaths has been so astonishing
that the keenness of Franklin's aphorism seems nearer to dying than many human
bodies. Thus far, we have not mastered "suspended animation" or "immortality, "
n2 but medical technicians and scientists have been able to create states of
"living" or "undeath" that have not been known before. Lives continue, or are
restored, despite hearts stopping, lungs collapsing, livers and kidneys failing,
and neocortical brains ceasing to function. For what it is worth, we now can
keep bodies "alive" without minds to control them and without any recognizable
connection to the personhood or personality of the former owners. Even if
science defies the certainty of death, Franklin can still get his due for having
it right about taxes.

Regardless of humans' valiant efforts, death remains an unavoidable issue in
all our lives. Science and medicine have, at best,learned to delay its
inevitability and, at worst, have painfully distorted its processes. Death is
seen as a single event, rather than as part of a process of dying. The medical,
scientific, and technological segments of our society seem to be in a state of
frenzied denial about the inescapable reality of death in everyone's life.
Recently, a significant portion of the public has begun to back away from the
compulsive drive to extend life at all costs. n3 They have seen its pain, its
victims, [*521] its indignity, and its costs. It is not that these people are
Luddites who totally reject all medical technology; instead they want technology
to be used responsibly and in accord with their needs and values. They are
searching for alternative ways to die with dignity, in their homes or with their
family and friends, and under circumstances over which they have more control.
They are increasingly asking for their physicians to assist them in regaining
control over their own dying.

This paper is an attempt to reorient discussions about legal responses to
physicians who submit to their patients' pleas for help. I am limiting my
discussion here to the "easy" case -- to the person who is competent and has
expressed her or his wish for physician assistance. Answers to more difficult
questions such as those concerning incompetent patients and patients in
persistent vegetative states must be reserved for another day. I believe,
however, the model I suggest will better enable us to resolve the more difficult
questions, but we cannot reach them until we more fully understand the easy
case. Even within this simplified inquiry, there are many complex problems that
I cannot address here. In choosing which arguments to present, I have focused
primarily on offering an alternative feminist legal and ethical paradigm for
resolving questions about physician assistance to patients requesting it at the
end of life. I realize that switching to a feminist ethic of caring, as I
propose, 1s only part of a feminist analysis. Time constraints have forced me
to exclude questions about potential gender biases and gender dynamics within



and flowing from application of my proposed model. n4 Although I am omitting
these issues from my [*#522] discussion, I hope it does not minimize their
importance, and that you realize this paper is only a small portion of a larger
work in progress.

Two more introductory caveats: First, I am deeply committed to major systemic
changes in the funding and delivery of health care in our nation. We need a
national health care system to ensure no citizen is forced to make medical
decisions based on the scarcity of funds or insurance. We also need to re-
evaluate the commodification and dehumanization of medicine. The way that most
medicine is now delivered, in ten minute segments, often from a series of
different physicians or specialists without any sense of continuity for
patients, permits few of us to develop relationships with our physicians. It is
crucial that we move to a just health care system, although it is impossible
without systemic changes in funding and delivery. With that in mind,
accompanied by my fears that a revamped health care system is not in our
immediate future, my proposal is premised on a continuation of our current
system of funding and delivery. That I ask for changes in the system we use
should not be understood as an acceptance of this model but as an attempt to
work within it until it is changed. Hopefully, my proposals would better serve
their ends in a restructured system.

Second, I do not mean to imply that shifting to the paradigm I propose will
provide simple answers to all future questions; nor will it eliminate struggles
and conflicts in coping with the intersections of dying, medicine, technology,
and ethics. It may, however, enable us to deal more humanely,more
cooperatively, and more supportively with dying persons, those who love them,
and compassionate physicians.

Questions about physician-assisted suicide, active voluntary euthanasia,
mercy-killing, or, as I would prefer to call it, "medical care at the end of
life" or "medical care in the dying process" have increased over the recent
past. Before I make arguments advocating changes in our understandings and
legal treatments of this practice, I think it is useful to share with you a
brief chronology of some of the most vivid stories shaping this debate in the
medical, legal, and biocethical communities.

In March 1991, Dr. Timothy Quill, a Rochester, New York physician, published
an impassioned article in the New England Journal of Medicine, detailing the
decision-making process involved in the death of one of his patients. n5 Diane
was a middle-aged business woman, mother, and wife, who was diagnosed as having
acute myelomonocytic leukemia, a fatal disease. Dr. Quill advised Diane about
available [*523] treatment options and the course of her disease without
treatment. After careful consideration of her options, Diane refused to undergo
painful, drawn-out chemotherapy, which could have given her a twenty-five
percent chance of remission. Dr. Quill reported being very troubled by his
patient's decision, but he acknowledged the decision about treatment was hers to
make. He had no doubt that she made it in an informed, rational manner with her
husband and son.

Once she had decided to forego potential life-preserving treatment, she had
to decide how to cope with the disease, her pain, and her inevitable, rapidly
approaching death. Diane was advised about hospice and comfort care treatment.
She asked Dr. Quill about help in dying. Because Dr. Quill was conflicted about
determining his appropriate role in responding to this request, he recommended
that Diane contact the local Hemlock Society to learn more. She did and later
returned to Dr. Quill complaining of sleeping troubles and asking for a
prescription. Knowing that this was part of a Hemlock Society "suicide," Dr.
Quill questioned her about how she would use the drugs. He described the
interaction as follows:

In our discussion, it was apparent that she was having trouble sleeping, but
it was also evident that the security of having enough barbiturates available to
commit suicide when and if the time came would leave her secure enough to live
fully and concentrate on the present. It was clear that she was not despondent
and that in fact she was making deep, personal connections with her family and



close friends. I made sure that she knew how to use the barbiturates for sleep,
and also that she knew the amount needed to commit suicide. . . . [S]lhe
promised to meet with me before taking her life, to ensure that all other
avenues had been exhausted. I wrote the prescription with an uneasy feeling
about the boundaries I was exploring -- spiritual, legal, professional, and
personal. Yet I also felt strongly that I was setting her free to get the most
out of the time she had left, and to maintain her dignity and control on her own
terms until her death. ne

Three and one-half months later, Diane's condition had deteriorated, and she was
left to choose between increasing pain and discomfort or sedation and
dependence. Diane then called Dr. Quill and her friends to say goodbye. When
she decided her life was over, she asked her husband and son to leave her alone
for an hour, and she died peacefully on her couch at home. Dr. Quill called the
medical examiner and reported her cause of death as "acute leukemia." By sharing
Diane's story and his own angst in caring for her, Dr. Quill made a [*524]
heart-felt plea to the medical community for more dialogue about the appropriate
roles of physicians in helping their patients achieve death with dignity.

Dr. Quill's plea to the medical community was quickly transferred to the
legal community when a Rochester area District Attorney, Howard Relin, said he
would attempt to prosecute Dr. Quill for assisting a suicide -- a crime in New
York. 1Initially, Relin's inability to identify "Diane" impeded prosecution, but
an anonymous phone call gave him enough information to proceed. n7 The case
against Dr. Quill was presented to a grand jury in July 1991, which, in its
wisdom, refused to indict him. n8 Dr. Quill suffered the threat of criminal
prosecution for over four months -- not a pleasant experience for a doctor who
conscientiously and compassionately cared for a dying patient.

Dr. Quill's story is just one of a number of stories about physician-assisted
death and the legal system's response. Several physicians have been prosecuted
over the years, and others have avoided prosecution by keeping their actions
secret from the public and sometimes even from the families of the patients they
helped die. Other physicians, like Dr. Quill, have sought publicity to raise
the public's consciousness on the issue. In some ways, Dr. Quill's story was an
antidote to powerful, contemporaneous media stories about Dr. Jack Kevorkian, a
retired Michigan pathologist, who invented a "suicide machine" to enable dying
patients to voluntarily end their lives once the suffering or loss of dignity
accompanying their diseases became unbearable. 1In 1990, Dr. Kevorkian's actions
captured the public and medical ethicists' attention when he permitted Janet
Adkins, a fifty-four year old woman suffering from Alzheimer's disease, to use
his machine to end her life. n9 The apparent publicity-seeking nature of Dr.
Kevorkian and the strange conditions of Adkin's death -- that is, the use of
this jury-rigged machine in the back of a 1968 Volkswagen van -- had skewed the
debate about physician-assisted death. Dr. Kevorkian ultimately avoided
criminal prosecution in December 1990 because Michigan did not have a law
criminalizing the assistance of suicide, and his actions did not amount to
murder since he did not cause her death. nl0 He was subjected to a civil court
order in early 1991 enjoining his further use [*525] of his machine or one
like it to aid someone else in committing suicide. nll Last October, while he
was still in the process of appealing that order, Dr. Kevorkian assisted two
other women in ending their lives. nl2 He is now being threatened with
contempt proceedings for violating the injunction. His medical license was
revoked on November 20, 1991, and on February 5, 1992, he was arrested after a
grand jury returned two murder indictments and criminal charges for illegal
delivery of a controlled substance against him. nl3

Nonetheless, in March 1991, when Dr. Quill's article was published, his
presentation of the issues recaptured the public debate and returned it to a
seemingly more medicalized model. Because I am a teacher of biocethics and law,
these stories instantly seized my attention. They have also affected political
and legislative processes. Washington citizens, through the initiative process,
introduced a Death with Dignity proposal on their November 1991 ballot, which,
had it passed, would have been the first in the country to explicitly permit



physician aid-in-dying. nl4 The measure failed by a small margin at the polls
(fifty-four percent to forty-six percent), despite earlier polls that indicated
a sure victory. nl5 California citizens are currently attempting to get a
slightly different referendum regarding physician-assisted death on the 1992
ballot -- one providing for a waiting period and family notification. nleé
Citizens in Oregon and Florida are pressing initiatives for 1994 and 1996,
respectively. nl7 Other states are also engaged in these debates. nls
Additionally, Derek Humphry, founder of the Hemlock Society, [*526] a group
organized around the right to die, recently published Final Exit, a book of
explicit instructions on suicide methods directed toward the terminally ill.
nl9 The book has been a best seller since its release. Sales have been impeded
only by a shortage of printed copies.

This brief summary of some recent stories about death and dying in our
culture raises many questions for lawyers. How ought our legal system respond
to these human experiences of dying, medicine, and technology? What role should
law play in resolving these foundational ethical dilemmas? More particularly,
as a lawyer and academician interested in bioethics, I want to examine how law
ought to deal with physicians who assist their patients in ending their lives.
Soon after Dr. Quill's story reached the press, I began my research on laws
about suicide, assisting suicide, and homicide. I learned that no longer do any
states have laws criminalizing suicide, and about half the states have laws
making assisting or causing suicide a crime, but my questions about what the law
ought to do and why remained unanswered. I then read ethicists, philosophers,
physicians, and legal scholars' writings on euthanasia, suicide, and terminal
illnesses. I can assure you there is more material out there about this area of
inquiry than any one person could ever read in a lifetime. n20

[*527] The more I read and thought, the more it seemed that my questions
about the role of law in these situations could not be answered without a final
determination about the meaning of life, the meaning of personhood, and the
meaning of death. As I drifted in a sea of philosophical and spiritual inquiry,
Dr. Quill and Diane's story kept calling me back. This was not a hypothetical
problem or an abstract investigation. The legal system's treatment of this
problem was affecting the resolution of these dilemmas in people's lives every
day, whether I ever figured out the propriety of using a sanctity-of-life or
quality-of-life analysis, whether I could discern under what circumstances
suicide was ever morally justified, or whether a meaningful difference between
"letting die" and "killing" existed. Questions about the legality of physician-
assisted death concerned real people, immediate dilemmas, and intense suffering.

My critical feminist consciousness was aroused. Why were the debates framed
in terms of abstract principles like autonomy, paternalism, and beneficence or
revealed through abstract, hypothetical situations perched tenuously on slippery
slopes -- for instance, some theorists argue that if we let a doctor respond to
a request by a terminally ill patient to die, this would lead to doctors killing
disabled people or the elderly poor against their will. Why did the ethical or
legal analyses seem to emphasize labeling actions as suicide, assisted suicide,
euthanasia, murder, or refusing treatment rather than to emphasize examining the
specific facts and context, discussing people's feelings and relationships, and
responding to patients' needs? Why do we discuss informed consent and who
should decide, without discussing caregiving, compassion, responding to needs,
interpersonal relationships, dignity, empowerment, and love? And last, but not
least, why are we always very careful to leave out the needs and interests of
family, friends, and caregivers when we discuss a dying person, as if those
subjects are taboo?

Feminist theories help me in my inquiries because they press me to gquestion
assumptions and labels and to eschew universal rules, abstractions, and
generalizations that impede attention to contexts and lived experiences.
Feminist theories promote the values of caring, responsibility, and
responsiveness to needs absent in our current legal paradigm.

I. POWER OF NAMING



An elementary premise of feminist theories recognizes that defining or naming

a problem is a political act. n21 When we call doctors' actions [*528]
"aiding suicide, " "euthanasia," or "killing," we prefigure the ensuing debate.
These labels carry pejorative baggage. Suicide is often connected with notions

of irrationality and wrongdoing, whether a spiritual or religious wrong or a
mistake in judgment that ought to be corrected. When we think someone behaves
nobly in consciously sacrificing her life, we do not label her act suicide. If
someone throws himself before an oncoming car to prevent his child from being
hit, we do not say he committed suicide. If a fire fighter dies putting out a
fire, we do not label her act "suicide."

Freud committed suicide by asking his physician to end his suffering from
cancer of the jaw. n22 Bruno Bettelheim committed suicide. n23 [*529] So
did the eminent jurist, Judge Henry Friendly. n24 So, arguably, did Socrates.
n25 Yet we rarely talk about rational suicide because the words seem
incongruous. Many of our legal opinions are carefully crafted to distinguish
between suicide and decisions to forego medical treatment. When a patient asks
that a ventilator be withdrawn or refuses consent for chemotherapy, the law does
not say that the patient is committing suicide. Jurists have recognized the
need to distance these acts from that label. An act or decision is not
inherently suicide. A social context is needed to understand the act, making
suicide a social construct. At least for the time being, the social
construction of that word imbues the event or act with a taint of illegitimacy.
State laws making it criminal to aid a suicide are based on underlying
assumptions that suicide is irrational or the aid represents a form of coercion.
Therefore, if we label the doctor's conduct as "aiding suicide," we raise up
those senses of wrongfulness, irrationality, or coercion, when they may, in
fact, be totally absent from the event.

Likewise, the word "euthanasia," while originally meaning "good death," n26
has also taken on images of coercion. Despite careful distinctions in law and
ethics between voluntary and involuntary euthanasia, or between murder and
euthanasia, mention of the word raises the specter of Nazi Germany in too many
minds. The word is infused with imagery of forced exterminations and immoral
medical practices. It almost seems that many contemporary physicians and
bioethicists think euthanasia is a German word meaning gas chambers, lethal
injections, and selective exterminations. Hence, discussing this problem as one
of active voluntary euthanasia brings forth debates about slippery slopes and
bad actors doing immoral acts.

The words "killing" or "kill" color the discussion even more negatively.
Killing sounds criminal. To say it is "mercy killing" for a physician to give a
patient a requested lethal dose to end her suffering is to invest the act with
an air of criminality that the word "mercy" does not adequately temper. Words
affect how we think and feel about acts, how we classify them, and how we treat
them legally.

Understanding the politics of naming, as any feminist lawyer does, I prefer
to discuss this "issue" as one about death, not suicide, [#*530] euthanasia, or
mercy-killing. Yet even death is inadequate because it seems to indicate one
moment or event rather than an ongoing process. A better naming would be to say
this is about "dignified dying," or about "timing of dying decisions," "end of
life decisions," "care for dying people," "controlling our own dying process,"
or "life- completing decisions." Certainly we do not object to giving people
control over the completion of their lives. Few, 1if any, would be morally
offended by the provision of care for dying people.

There are other phrasings of these problems that subvert constructive
conversations. I am troubled by use of the phrase "physician-assisted" or
"doctor-assisted." By starting with the physicians or doctors, we center our
attention on them, even though they ought not be the focus. By labeling the
event "physician-assisted dying," we concentrate on the actions of the
physician, almost making it sound as though the physician is a decision-maker,
rather than orienting ourselves toward a discussion of the entire decision-
making process and the dying person. And while I am seeking new labels, I would
like to reject the word "patient." As the hospice movement has so aptly



discerned, the word "patient" has come to connote passivity -- someone acted
upon. n27 It is objectifying and distancing. Certainly we can find a better
word with more decision-making agency and more subjectivity.

II. FALSE DUALISMS

Feminist and post-structuralist theories have also criticized our tradition
of viewing the world in dichotomies -- seeing events as polar opposites; drawing
lines that divide the world of concepts into twos. n28 It is not just our
naming of things that is problematic but also our narrow bipolar classification
schemes. I would like to highlight a few examples of how this has impeded our
ability to work through problems of physician assistance to dying people.
Dualistic thinking leads us to an either/or, self/other analysis instead of
plural, multiple, variant, and contextualized analyses. While dividing all
things into two groups, where some thing or event must fall in or out of the
group, simplifies our tasks of classification, it papers over the ever-changing
relationships and interconnections between categories and experiences and
deludes us into believing the categories are fixed, natural, or inherent.

As technology has advanced, we have learned that our understanding of life
and death as opposites and fixed categories is inadequate. [*531] Life and
death seem more like interrelated processes on a continuum than clearly
delineated and oppositional states. Although our culture holds fast to a view
of science as distinct from faith, we continuously encounter difficulties
differentiating science from spirituality, especially when we analyze birth and
death issues. Nonetheless, our dominant cultural norms seem to privilege
doctors' medical knowledge over others' knowledges in caring for dying people,
as if death and dying were purely "scientific" or "medical" processes. Despite
the ill-fitting nature of our bipolar categories, we continue to separate and
favor science over spirit, body over soul, reason over emotion, and self over
others. An ontology that examines relationships and interactions among
concepts, actions, people, and institutions seems preferable to one fixated on
delineating boundaries.

Another false dualism that dominates discussions about euthanasia in law and
ethics is active/passive or act/omission. Whether we call something "active" or
"passive," or "killing" or "letting die," it is a conclusion, not an inherent
fact. Criminal laws and tort laws often distinguish between acts and omissions.
If a doctor gives a patient a lethal injection, it is considered an affirmative
act, resulting in a charge of active euthanasia or homicide. Yet, if a doctor
withdraws a life-support system, whether a respirator or a feeding tube, that is
"letting nature take its course," an "omission," or being "passive." Even though
there is an "act" of detaching, it is not considered active. Even though the
need to detach is related to the earlier "act" of attaching the person to life-
prolonging machinery, it is considered merely passive or omissive to withdraw
it. An original decision not to attach a patient to life-support, whether due
to triage resource allocations or apparent futility, is also passive. There is
no legal liability and, for most ethicists, no ethical liability. In each case,
the patient dies in conjunction with a decision about her care that is effected
by a physician. Yet when a person dies in conjunction with a decision to end
her suffering from a terminal illness that is effected by a physician giving her
a lethal injection or a prescription for a potentially deadly dose of medicine,
the law seems to say it falls on the killing side of the dichotomy.

Once an appropriate decision to complete the life process and allow death to
occur has been made, physicians, ethicists, and the legal system should seek out
the most compassionate way to care for the dying person. It is unseemly for the
legal system's analysis to turn on whether the physician's role was active or
passive, or whether the conduct is more appropriately labeled killing or letting
die. Many prominent theorists have argued against this distinction's relevance
much better than I can. n29 They challenge legal and ethical paradigms [*532]
that evaluate physicians' conduct through an active/passive, act/omission lens.

Physicians are not immune from this dualistic approach to assessing active
voluntary euthanasia. Many physicians measure appropriate conduct through a
healing/killing dichotomy. Doctors say they are trained to heal, not kill, as



if those terms covered the whole universe of actions, as if they are fittingly
contrasted, and as if actions could clearly fall in one category or the other.

I have heard doctors claim that the bright line between healing and killing is
necessary to keep physicians principled and honorable. If the law permits a
blurring of the line, they argue, doctors may prematurely end the lives of dying
or obstreperous patients out of impatience or exhaustion from the heavy demands
of caring for a desperately ill, dying patient, out of frustration or a sense of
defeat at their lack of success in curing the patient, or even for economic
reasons.

The law seems to use similar justifications for its active/passive or
killing/letting die distinctions. These rationales are legitimate only if we
agree with three underlying assumptions: 1) laws and ethical principles must be
designed for the "bad actors"; 2) each line must be firmly set to prevent a
precipitous decline down the proverbial slippery slope; and 3) truly bad actors
are in fact deterred by laws. I am unpersuaded by each. Although there are,
and always will be, a number of bad actors, most of us do not fall in that
category. If we write our laws or set our standards to curtail the actions and
improper motivations of a small contingent of people on the margin, we may
disempower the majority of us in the center from acting on noble and virtuous
impulses. Physician aid-in-dying exemplifies this critique.

To deter negligent, indifferent, malevolent, or lazy physicians from
involuntarily terminating some patients' lives (or wrongfully persuading
patients that death is their only option), we have to endure a rule that deters
compassionate physicians from providing competent, suffering patients requested
dignity, security, and control over their dying processes. Similarly, we
prohibit family members from mercifully ending the suffering of loved ones or
create high legal barriers to families making termination of life-support
decisions for incompetent loved ones based on our fear of bad families. The
social and ethical price of designing our laws and rules for the bad actors is
significant suffering and indignity to innocent, humane people because of
unnecessary restraints on their freedom to act out of care in a manner
responsive to particularized circumstances of need.

Laws making doctor assistance illegal may deter caring physicians from
acting. Few doctors want to be vulnerable to the whims of prosecutorial
discretion, particularly if it is an election year, and even fewer want to risk
the possibility of criminal prosecution or license revocation, although they are
likely to prevail ultimately. Compassionate and caring doctors who want to
comply with their patients' pleas will be deterred, unless we have laws clearly
authorizing them to act [*533] and outlining conditions under which they will
be free from prosecution.

Why are we so quick to constrain the power of most people's moral agency?
Why do we presume that if we give physicians freedom to implement their
patients' decisions about care at the end of dying, they will behave
irresponsibly? As a society, we readily give physicians a great deal of
responsibility to exercise their best judgments and skills in caring for
patients. If we are willing to presume they are responsible enough under most
situations to deal with matters of life and death, why would they suddenly be
less responsible in helping to implement patients' decisions at life's end?

Moreover, I am not completely convinced that such laws or rules are very
effective deterrents to the truly bad actors -- the lazy or callous physicians
or parsimonious families who are cruel to those in their care. Despite the
existence of these rules, we still have bad actors who violate them. Clearly
some in the small group of bad actors in the margin are never deterred by laws.
For this reason, the class of people for whom we are calibrating our laws is
reduced in size even further. Maybe we should reconsider whether the cost of
pitching our laws to this relatively small number of people, at least in cases
of aid-in-dying, is too great for the benefit we receive. If we respect the
autonomy and dignity of dying people, we should make laws that create an
environment where people can get the care they need from their physicians,
rather than laws that merely deter a few dishonorable, bad physicians.



Our legal system loses its legitimacy when faced with questions of doctor-
assisted death. Laws seem to make doctor-assisted death criminal, based on
active/passive distinctions or notions of irrational suicide, and yet doctors
are rarely prosecuted and even more rarely convicted. n30 The law says it is
impermissible, but then winks at the conduct. Prosecutors often use their
discretion not to prosecute, and juries use their discretion to dismiss acts of
mercy. n3l

In one way, one could say that our legal system is responding appropriately.
It is contextualizing our system of justice to fit the circumstances. To that
extent, these verdicts or results excusing physician conduct are good. But
there are other dynamics about which we need to be concerned. If the
active/passive distinction is a correct ethical and legal analysis, then juries
and prosecutors ought not subvert the law. If there is something fallacious or
ill1-fitting about the active/passive [*534] distinction, then we should find a
better analysis for judging the legality and rightness of compassionate acts
complying with patient requests to end their lives. More often than not, juries
reject our present model because it does not reflect their experiences and
understandings of justice. TIf, for the most part, our legal system is
clandestinely applying an ethic of care in these cases, why not bring it out in
the open? It would not be a radical shift because it represents the current
practice, if not the language, of the legal system. To permit the laws to be
overtly disrespected by judges, prosecutors, and juries impairs the legitimacy
of our legal system.

If what we are talking about is physician participation in the care of dying
people, it should not matter whether a physician helps by disconnecting
machines, by giving an injection, or by giving a prescription. The
appropriateness of the conduct should not turn on an artifical distinction
between healing and killing. What should matter, and what we should be asking
about, is whether a physician thoroughly discussed the medical aspects of the
dying process and care options with the dying person, and whether there have
been ongoing conversations about dying between the dying person and loved ones,
caregivers, and medical providers. We then should ask whether the physician was
"giving medical care" that responded to the dying person's needs, concerns, and
values.

IITI. A CARING PARADIGM FOR MEDICAL ETHICS AND LAW

It is this notion of "giving needed medical care," informed by an ethic of
care paradigm, that I want to explore for the rest of this paper. My feminist
critique of medical ethics and legal practice regarding this issue is ultimately
a critique of the paradigm we use. In part because of the language usage and
dualism problems I discussed, but more because of our dominant, liberal paradigm
premised on a society composed of autonomous individuals who interact with
others by choice out of self-interest, we look for resolutions of problems about
end-of-life medical care in an ethic of justice and rights. We construct
abstract, generalized rules that are supposed to cover all situations for all
time. Our current analysis prevents people from aiding others to die with
dignity because we understand rights as barriers to interference by others,
rather than as enabling conditions. Our ethical constructs grow out of
elaborate conversations, which are deeply philosophical and richly argued, and
yet we leave out the heart and soul of real people's concerns about dying. We
leave out discussions about caring, empathy, love, compassion, relationships,
and the dying person's needs and perspective. When applying our existing rules
to the legality of physician assistance in the dying process, we may talk of
"mercy seasoning justice," but I would prefer an understanding that speaks of
"justice tempering care." We can change the substance of our normative discourse
in medical ethics and law by moving to a care-based paradigm like the one I
propose.

[*535] In addition to the absence of values like compassion and care, and
the focus on rights as barriers between independent equal individuals, our
current ethical paradigm is defective because it fails to account for the
effects of changes in technology on analyzing issues of dying. Medical ethics,
for instance, is ahistorical because it relies on ancient ethical codes, such as



the Hippocratic Oath, n32 devised 2500 years ago in a a wholly different
historical and social context in which our present medical technologies were
unfathomable. Many medical ethicists and doctors follow these codes and declare
that active killing of dying patients is wrong, regardless of the circumstances.

Modern society is characterized by a boundless quest for technological
innovation to dominate nature and control life processes. Our drive for
technological mastery of natural pheonomena has often eclipsed our humanitarian
and ecological concerns. In medicine, technology has been as wonderful as it
has been alienating and destructive. Sometimes our strivings for medical and
technological glory and for conquering death are so strong that we lose sight of
the suffering we prolong and create.

Even where technology has succeeded in fending off death's assaults, it often
distances us from the feelings and experiences of those who are dying. People
seem less touchable, less human, and less real when connected to complicated
medical equipment and tubing. They are often in intensive care or special
hospital units, blocked off from visitors and all things familiar. Our
technological revolution in medicine has usurped many people's opportunities to
die with dignity at times or in manners of their own choosing, with their family
or friends around, and in their homes.

Concepts of justice and rights should not be jettisoned when shifting to an
alternative feminist analysis, but they should be used as correctives to an
ethic of care when needed to make sure that power is not abused. A care- and
responsibility-based ethic rests on assumptions that seem closer to the
experiences of dying and death in people's lives than assumptions underlying a
rights- or rule-based ethic, which arguably might be more appropriate in other
settings. A care-based ethic arises out of perceptions of human beings as
relational, interdependent, and supportive as opposed to our current rights-
based ethic in which people are separate, autonomous, and equally empowered
actors. A care-based ethic acknowledges that emotions are as important as
reason in our lives, decision-making, and dying, and that preserving
relationships with and enabling others is as important as having rights to
protect us from others. n33

[*536] Feminist ethics derive from an alternative or richer conception of
human nature -- one that understands people as being motivated by love,
friendship, responsibility, and caring rather than solely by self-interest and
fear. A responsibility-based ethic, or an ethic of care, does not reject all
the assumptions about human nature that undergrid a rights-based ethic. Instead
it contextualizes them, and at a minimum, it credits people in relationships
with finer motivations and qualities. Although each ethic comes from different
original premises about human nature, they are ultimately reconcilable if we can
maintain an ongoing dialogue regarding both of them. n34

Finding bridges from our current ethic's foundation in personal autonomy to a
care-based ethic is critical to our making a successful shift. Autonomy, the
power of an individual to control her own life and death, is as much a
cornerstone of a care-based ethic as it is of modern medical ethics and legal
practice. n35 The differences are in the sources and meanings of autonomy. In
a care-based ethic, individual autonomy is a process nurtured in webs of
relationships and responsibilities instead of a static condition pre-existing
them. n36 Whereas the ideological basis of a rights-based ethic rests on an
assumption of equally empowered, independent people, an ethic of care recognizes
that many relationships contain dependencies between differently empowered

[*537] people -- parents and children, caregivers and mentally or physically
impaired people, teachers and students, doctors and patients, and at times
lovers and friends. n37 The autonomy of an ethic of care can be melded with

the autonomy concerns in a rights-based medical ethic, if it is understood to
mean self-governing moral agency, rather than independent or self-contained
decision-making. Self-governing in an ethic of care does not mean governing
alone by abstract reasoning and distant observations, but means choosing options
with respect to responsibilities, relationships, conversations, and dialogues
with others.
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Autonomy, the premiere value in contemporary medical ethics, is transformed
from a notion of independent decision-making to an interactive process of
developing agency and empowerment through relationships, connections, and
interdependencies. Caregiving becomes a means of empowering a cared-for person
-- of enhancing her autonomy. An ethic of care framework implores a caregiver
to use his or her power, expertise, knowledge, and attention to respond and
enable the cared-for person to communicate and meet her needs. If the
empowerment to act as a moral agent or decision maker in one's own life is
dependent upon the care or assistance of others, non-interference or failure to
assist may be contrary to, rather than consistent with, autonomy. n38 In a
care-based ethic, refusing care or assistance in particular contexts might be
neglectful and unethical rather than obedient to abstract norms.

We need to reconceptualize the physician's role as medical caregiver in light
of an ethic of care in the context of our contemporary society, which has
pursued technology and science to its outer limits. If we define the
physician's relationship to a dying person as "giving medical care" rather than
as prolonging life or healing, we need to redefine "giving medical care" as
responding to the dying person's needs during the dying process. Legal and
ethical questions about appropriate medical practice should be about "how best
to care for" the person in need. Sometimes dying people have needs for radical
technological interventions, sometimes for maintenance care, sometimes for pain
relief and comfort, sometimes for security and dignity, and sometimes for aid in
their dying process. All of those may be appropriate ways for doctors to give
medical care, but the ethical propriety of a particularized method of caring is
context-specific.

Caring for dying people requires careful attention to their particularized
needs. The caregivers must discover what those needs are by listening to the
patient; conversing with her and those who know her [*538] Dbest and are
responsible for her care; and learning about her options, beliefs, and her
concerns for her well-being and the well-being of others about whom she cares.
Depending upon the person and the context, these needs may be met by empowering
the dying person to act for herself -- whether by refusing potentially life-
extending treatments, by utilizing self-administered, pain relief pumps, or by
giving a prescription for a potentially lethal dose of drugs as Dr. Quill did.
There will be times under a care-based paradigm where the giving of medical care
by a physician is the giving of treatment that completes the dying process
rather than elongates it. If this medical care responds to a patient's request
for assistance in dying with dignity -- a request which has been made after
ongoing conversations with family, friends, and caregivers that carefully
considered all options -- it is the ethical response of a physician to use her
special knowledge and skills to help her patient implement this meaningful
decision.

In shifting from a rule-based ethic to a care-based ethic we can also reclaim
the dying process from a totally medicalized definition. By reclaiming it,
rehumanizing it, and returning it to the person dying and the people with whom
that person is interconnected, we can establish more agency, more
responsibility, and more control over our own deaths. We can reclaim it as a
process that centers on our bodies, but is about our lives, our roles, our
relationships, and our connections.

Dying, particularly dying from illness or old age rather than from a sudden
accident, is not a process involving only one person. Although the process
focuses on the dying person's wants and needs, it is interactive, relational,
and connected. It is social and communal. We show our love and care as a
community when we act responsively and compassionately in accord with the dying
person's needs. These are not abstract questions about isolated individuals.
These are concrete processes in lives of interconnected people. Dying must be
reconceived as the social, communal process it is. Decision-making about dying
ought to grow out of ongoing conversations among interrelated people.

Participating in and responding to the dying person's experiences and needs
is the caring response, the role of the physicians and health care workers, and
the compassionate act. The doctor becomes one of a community of people involved
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in the process. She can share information, explain options, and implement
treatment decisions made by patients with loved ones. The decision to end life
ideally would be worked out collaboratively with multiple inputs, including the
physician's, but it is not the physician's decision to make. The physician's
role is to provide the requested medical care or to enable the patient to
receive 1it.

Usually at this point, a doctor responds: "Why doctors? If you want people
to aid others in ending their lives, why not let families do it or hire special
people as executioners?" "We do not want the responsibility," say the doctors.
"It is not our job." While I understand these arguments, I would respond to
physicians that it is your [*539] Jjob. Part of a doctor's medical expertise
is caring for dying people. This model does not empower doctors to make the
decisions for patients; they are asked only to help implement patients'
decisions. We are not increasing their responsibility beyond what they
undertook when they agreed to provide medical care for a patient. We are
legally empowering them to use their medical training and expertise to care for
someone dying in a manner that is most compatible with their expressed needs.
If this is what they were licensed to do, why should they remove themselves?

Families and friends, while in closer relationships with the dying person to
help decide about appropriate avenues of care consistent with that person's
needs, lack the necessary medical expertise and access to means of easy pain
relief, or quick "death with dignity," to perform direct acts of assistance in
dying. Lay people often have to resort to violence and crude methodologies,
like guns and strangulation, to end someone's life. Even if given access to the
drugs, they are unfamiliar with their administration and dosages, with what to
do if difficulties arise, and with mechanisms for determining their success.

In addition, I would be remiss if I did not acknowledge the added emotional
torment to a dying person of having to ask a friend or family member to assist
in her dying and the emotional strain that such assistance must place on the
loved one asked. It seems to me that the doctor's slight removal from the inner
web of relationships puts him or her in a better position to give the medical
care that ends life, if that is what the patient needs. I emphasize again that
even though the process of dying is not a medical process, the physical action
of giving life-ending medical care is.

IV. CONCLUSION

The important change that results from applying a care-based paradigm is the
understanding of requested life-ending treatment as one form of medical
caregiving for dying patients. We can establish guidelines that assure that
patients are clear and consistent in their request and that they have discussed
their decisions with friends, family, and caregivers. The guidelines should not
be an impediment to implementing a person's end-of-life option for medical
assistance but a mechanism for preventing abuse. Under a care-based analysis,
the option of physician assistance may give dying people the security, dignity,
and control that Dr. Quill spoke of giving Diane. That would be empowering and
consistent with autonomy.

In summary, my arguments are addressed toward cases like the one presented by
Dr. Quill -- terminally ill patients who request physician assistance to end
their suffering during their dying process. At a minimum, the law and medical
ethics must be able to respond appropriately to this easy case before it can
tackle the more difficult ones. I have reserved for another day questions about
terminally 111 [*540] <versus non-terminally ill patients and gquestions about
physical versus psychic pain. I explicitly avoided cases of patients unable to
communicate their desires. I would ultimately hope that my arguments will serve
to enrich conversations about those patients as well. I also focused on the
role of the physician rather than other health care providers, in particular
nurses, who play a critical role in caring for dying patients. Time limitations
prevent me from addressing issues of nurses' roles here.

The crux of my argument is that we ought to alter the paradigm and language
of our discussion about physicians' roles in care for the dying. By utilizing a
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care-based ethic, we can better realize goals of patient autonomy and dignity
while emphasizing values of care, compassion, and responsibility.

Our battles over physician-assisted death seem to be smokescreens for our
unwillingness to accept the inevitability of death. Our denial of death and the
strength of the medical model to resist it at all costs have led to heroics, to
violent interventions, and to prohibitions against acting in furtherance of
dying people's needs when those needs are to die. If we use feminist ethics to
reconceive of death as a process of dying in particularized people's lives and
we come to understand the role of medicine as caring for rather than prolonging
life, where caring can include multiple ways of responding to dying peoples'
needs, our legal system can make spaces in its laws to legitimize rather than
punish or wink at that kind of compassionate, caring medical response.
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