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Intellectual property overlaps: problems and solutions 
With very few exceptions, intellectual property rights have traditionally been
envisaged as water-tight categories. In other words, they are not meant to overlap
with one another. Lately, however, for a number of reasons, the issue of overlaps
(the cumulation of several intellectual property rights in the same subject-matter)
has started to emerge or become more acute (in the few cases where overlaps
were traditionally envisaged). Whatever the level (international, European or
national), the rules organising these overlaps (are overlaps excluded or allowed,
and if so, how is their coexistence organised?) are rare, thereby leaving the law
uncertain. The paper’s aim is to present some of the findings from the book from
which it derives. The book (E. Derclaye & M. Leistner, Intellectual Property
Overlaps: A European Perspective, Oxford: Hart Publishing, forthcoming, 2011)
seeks to find appropriate principles regulating overlaps to avoid regime conflicts
and undue expansion of intellectual property rights, which in turn restricts
competition. After having recalled the different possible intellectual property
overlaps, the paper focuses on how to find solutions to the two main problems
caused by overlaps: regime clashes and overprotection. Examples of regime
clashes include: what happens if the parody exception is allowed in copyright law
but not in trade mark law and the subject-matter parodied is protected by both
rights? Examples of overprotection include: Can an expired copyright or design
right be resuscitated or kept alive by a trade mark right? The paper first analyses
the reasons why laws allow some overlaps but not others. It then critically
examines the criteria proposed by the literature to regulate overlaps (such as
freedom of competition, free movement of goods, freedom of expression, public
policy) and evaluates their soundness. This leads to the identification of a number
of principles among those and a new method I devised which can help resolve the
problems caused by the overlaps and to (re)map the overlaps to achieve
appropriateness and legitimacy. As regards the legal content, the paper’s focus is
on EU law but the method can be applied to other legal systems over the world,
including the U.S. The book will be the first to have examined all the different
intellectual property overlaps and to have proposed a common tool to regulate
them and therefore represents a major contribution to the field of intellectual
property law. The paper summarises these important findings.
