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ABSTRACT: 
The use of exacted conservation easements is widespread. Yet, the study of the implications of their use has been minimal. This article explores concerns that arise in conjunction with enforceability of this tool. Conservation easements are nonpossessory interests in land restricting a landowner’s ability to use her land in an otherwise permissible way, with the goal of yielding a conservation benefit. Exacted conservation easements arise in permitting contexts where, in exchange for a government benefit, landowners either create conservation easements on their own property or arrange for conservation easements on other land. Exactions of conservation easements are popular throughout the country by all levels of government. However, there are significant concerns about their enforceability.
Enforceability of exacted conservation easements varies by the state laws governing conservation easements and the permitting schemes under which the conservation easements are exacted. Thus, any analysis of an exacted conservation easement must involve a detailed inquiry into each of these areas. Examination of two case studies illustrates concerns that arise with the long-term viability of exacted conservation easements. The case studies illustrate not only challenges of enforceability that arise with exacted conservation easements, but uncertainty in their fundamental validity and concerns about public accountability. This exploration illustrates that enforceability is not straightforward. This raises significant concerns about using exacted conservation easements to promote conservation goals, calling into question specifically the use of conservation easements as exactions.
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[bookmark: _Toc283071060]Introduction
[bookmark: _Ref282976338]Conservation easements are nonpossessory interests in land restricting a landowner’s ability to use her land in an otherwise permissible way with the goal of yielding a conservation benefit. Most conservation easements restrict development. The most widely discussed and studied conservation easements are those that are donated or sold.[footnoteRef:2] Landowners who donate qualifying perpetual conservation easements can deduct the value of the conservation easements from their income taxes.[footnoteRef:3] In other situations, landowners receive cash in exchange for relinquishing their rights.[footnoteRef:4]  [2:  The body of scholarship on conservation easements has been increasing in recent years coinciding unsurprisingly with the increased use of conservation easements and increased number of non-profit organizations holding conservation easements. It is not possible to fully catalogue all conservation easements scholarship here, but a good foray into the area can be had through the following articles: Nancy McLaughlin & William Weeks, In Defense of Conservation Easements: A Response to the End of Perpetuity, 9 WYOMING L. REV. 1 (2009) (discussing enforcement of conservation easements and application of charitable trust principles); Adena R. Rissman, Designing Perpetual Conservation Agreements for Land Management 63 RANGELAND ECOLOGICAL MGM’T 167 (2010) (discussing implications for land management); Federico Cheever, Public Good and Private Magic in the Law of Land Trusts and Conservation Easements: A Happy Present and a Troubled Future, 73 DENV. U. L. REV. 1077 (1996) (praising the tool while identifying areas of concern); Barton Thompson, Jr. The Trouble with Time: Influencing the Conservation Choices of Future Generations, 44 NAT. RESOURCES J. 601(2004) (arguing that appropriate perpetual conservation easements can serve societal conservation goals). ]  [3:  I.R.C. § 170(h) outlines the rules regarding charitable deductions for conservation easements.]  [4:  Many landowners also receive the benefit of reduced property taxes. ] 

Exacted conservation easements arise in permitting contexts where in exchange for a government benefit landowners either create conservation easements on their own property or arrange for conservation easements on other land.[footnoteRef:5] Exaction of conservation easements is popular throughout the country by all levels of government.[footnoteRef:6] Exacted conservation easements exchange public goods for private gain. For example, in exchange for allowing coastal vacation homes or suburban development into fragile ecosystems, the public gains the benefit of land conservation.  [5:  Owley Lippmann, Exacted Conservation Easements, supra note 6 at 309.]  [6:  As of yet, there are no comprehensive studies cataloguing and describing conservation easements. Moreover, it is often difficult to tell how a conservation easement was created and it may not be clear from the text of a conservation easement deed that it is an exaction. However, there are many ways we can see that the use of exacted conservation easements is widespread and growing. For example, [cite growing number of cases involving ECEs from chart.]] 

[bookmark: _Ref272565506]Despite their popularity, exacted conservation easements have undergone minimal scrutiny.[footnoteRef:7] This article explores enforceability concerns of exacted conservation easements. By using two case studies, I demonstrate the questionable enforceability of conservation easements. Along the way, I share my experience of identifying and obtaining exacted conservation easements. The challenges of finding and tracking exacted conservation easements exacerbate the enforceability concerns. Uncertainty in enforceability of exacted conservation easements calls into question their use as a method of land conservation. Furthermore, the questionable validity of exacted conservation easements indicates that the permits relying upon the exactions could be ill advised and potentially in jeopardy. [7:  But see Jessica Owley Lippmann, Exacted Conservation Easements: The Hard Case of Endangered Species Protection, 19 J. ENVTL. L. & LITIG. 293 (2004) [hereinafter Exacted Conservation Easements] and Jessica Owley Lippmann, The Emergence of Exacted Conservation Easements, 84 NEBRASKA L. REV. 1043 (2006) [hereinafter Emergence].] 

In some cases, including the case studies included herein, exacted conservation easements are not enforceable under either state conservation easement law or state property law. However, exacted conservation easements may be enforceable based on their status as exactions. But, it is difficult to determine which conservation easements are exaction or what underlying permit or statute the exaction is associated with.
While this article presents reasons to discourage the exaction of conservation easements, it also includes methods for improving them. First, states could clarify their position on exacted conservation easements by expressly addressing the issue in their state conservation easement statutes. However, as the two California case studies offered below demonstrate, this language must be clear. Yet, even in states with clear language prohibiting exaction of conservation easements, the activity continues. Thus, these restrictions will need to look to other laws for justification. Therefore, it is important to include the name of the underlying law and the associated permit in the text of the exacted conservation easement. This will guide courts if enforcement actions or conservation easement challenges occur. Furthermore, permit issuers should consider either holding the conservation easements or ensuring they have third-party rights of enforcement. These changes will work to protect the public benefits associated with exacted conservation easements and help ensure their long-term viability.
[bookmark: _Toc283071061]Exacted Conservation Easements: The Basics
All fifty states now have conservation easements statutes—affecting over three million acres of land nationwide.[footnoteRef:8] The oldest identifiable conservation easement statutes were adopted in 1956 in Massachusetts[footnoteRef:9] and 1959 in California.[footnoteRef:10] Originally, the California and Massachusetts statutes only authorized government entities to hold conservation easements, but in 1969, Massachusetts became the first state to allow nonprofit organizations to hold conservation easements. Many states with conservation easement statutes modeled their legislation on the Uniform Conservation Easement Act (UCEA),[footnoteRef:11] which the National Conference of Commissioners on Uniform State Laws (NCCUSL) approved in 1981.[footnoteRef:12] [8:  Nancy McLaughlin, Increasing the Tax Incentives for Conservation Easement Donations—A Responsible Approach, 31 ECOLOGY L. Q. 1, 21 (2004). McLaughlin’s article shows the amount of land protected by conservation easements held by land trusts. Because the acreage protected by government entities is unknown, the total number of protected acres is likely much higher.]  [9:  1956 MASS. ACTS, Ch. 631.]  [10:  The Scenic Easement Deed Act of 1959, CAL GOV’T CODE §§ 6950-6954 (1959). Although these are the oldest conservation easement statutes, scholars show conservation easements as dating back much further. The first American conservation easement appears to have been written in the late 1880s to protect the parks and parkways of Boston designed by Frederick Law Olmstead. Julie Ann Gustanski, Protecting the Land: Conservation Easements, Voluntary Actions, and Private Lands, in PROTECTING THE LAND: CONSERVATION EASEMENTS PAST, PRESENT, AND FUTURE 9 (Julie Ann Gustanski & Roderick H. Squires eds. 2000). These older conservation easements did not have statutory authorization and many conservationists were hesitant to use a tool that appeared to conflict with common law restrictions on servitudes. Although there is a rich history of conservation easements, they were still considered an obscure tool until recently. Indeed, the first publication using the term “conservation easement” was in 1959. WILLIAM WHYTE, SECURING OPEN SPACE FOR URBAN AMERICA: CONSERVATION EASEMENTS, 36 URB. LAND INST. TECHNICAL BULL. pincite (1959); see also Jean Hocker, Foreword, in PROTECTING THE LAND: CONSERVATION EASEMENTS PAST, PRESENT, AND FUTURE xvii (Julie Ann Gustanski & Roderick H. Squires eds. 2000). ]  [11:  UNIFORM LAW COMMISSIONERS, A FEW FACTS ABOUT THE UNIFORM CONSERVATION EASEMENT ACT, www.nccusl.org/update/uniformact_factsheets/uniformacts-fs-ucea.asp (last visited Jan. 16, 2011).]  [12:  NCCUSL, UCEA, available at www.law.upenn.edu/bll/ulc/fnact99/1980s/ucea81.pdf.] 

Conservation easements are property rights in land held by someone other than the landowner. Additionally, these rights must have a conservation purpose. The Uniform Conservation Easement Act defines a conservation easement as:
A nonpossessory interest of a holder in a real property imposing limitations or affirmative obligations the purposes of which include retaining or protecting natural, scenic, or open-space values of real property, assuring its availability for agriculture, forest, recreational or open-space use, protecting natural resources, maintaining or enhancing air or water quality or preserving the historical, architectural, archaeological, or cultural aspects of real property.[footnoteRef:13] [13:  Unif. Conserv. Easement Act § 1(1) (1981).] 

When an owner places a conservation easement on her land, whether by donating it, selling it, or creating it to meet legal requirements, she is generally agreeing to refrain from exercising certain rights.[footnoteRef:14] These rights can include the right to develop, the right to farm in a certain manner, and the right to fill in wetlands. In the traditional property-as-a-bundle-of-sticks metaphor, a conservation easement is, in essence, taking a stick out of the bundle and selling or giving it to someone else. State statutes determine who may accept the stick and set rules about the method of transfer. It is not a straightforward transfer of a right, however, because the holder of a conservation easement cannot exercise the right it holds. For example, if a landowner donates a conservation easement in the form of the right to develop her property, the holder of the conservation easement does not gain the development right. Conservation easements, therefore, are really rights of enforcement. The holder of the conservation easement has the right to bring an action against the landowner if the terms of the conservation easement are violated. Under most state laws, the conservation easement holder is either a government entity or a non-profit conservation organization. Because statutes and regulations about conservation easements vary by state, there may be differences in the duration and requirements regarding conservation easements, including limitations on who may hold the right.  [14:  Although we generally think of conservation easements as negative restrictions preventing landowners from doing certain actions, conservation easements may also have affirmative obligations such as requiring restoration projects. Alexander R. Arpad, Comment, Private Transactions, Public Benefits, and Perpetual Control over the use of Real Property: Interpreting Conservation Easements as Charitable Trusts, 37 REAL PROP. PROB. & TR. J. 91, 112-21 (2002) (explaining that the affirmative aspect of conservation easements is often ignored). States often explicitly recognize both negative restrictions and affirmative duties in their state conservation easement statutes. See e.g., ARIZ. REV. STAT. ANN. § 33-21(1); KY. REV. STAT. ANN. § 382.800; OR. REV. STAT. § 271.715(1); S.C. CODE 1976 § 27-8-20(1); WIS. STAT. ANN. § 700.40(1)(a).] 

Conservation easements vary in duration. Most conservation easements are perpetual. Indeed, the desire to make long-term and perpetual land conservation decisions is one of the chief reasons states passed conservation easement statutes. Because one of the UCEA’s goals is to enable perpetual conservation easements, it makes perpetuity the default duration.[footnoteRef:15] This also allows donated conservation easements to qualify for federal tax benefits.  [15:  UCEA § 2(c) (“…a conservation easement is unlimited in duration unless the instrument creating it otherwise provides.”).] 

[bookmark: _Ref122671760]Many landowners donate conservation easements burdening their land. They may do so for many reasons, the chief of which are usually a desire to preserve the character of land and to receive a tax break. Conservation easements, like other property rights, can also be sold. Because there is no clearinghouse for conservation easements, what percentage of conservation easements are sold is unknown. The chief motivation for selling conservation easements is likely to be the money made from the sale, but landowners who sell conservation easements may also be motivated by retaining the character of their land and their way of life, or by gaining some property tax benefits.[footnoteRef:16] [16:  PAUL ELCONIN & VALERIE A. LUZADIS, EVALUATION LANDOWNER SATISFACTION WITH CONSERVATION RESTRICTIONS 9 (1997).] 

[bookmark: _Ref122369900]In some states, conservation easements may be condemned.[footnoteRef:17] Numerous federal and state laws allow government entities to condemn conservation easements.[footnoteRef:18] In such cases, the government agency taking the conservation easement pays the underlying landowner just compensation for the loss of the property right. Both federal and state governments have acknowledged that acquisition of conservation easements via eminent domain may be a necessary component of land conservation programs.[footnoteRef:19] However, a few states have specifically prohibited states and municipalities from using their eminent domain power to acquire conservation easements.[footnoteRef:20] [17:  For some introductory discussions of using eminent domain to create conservation easements, see Michael Paul Stevens, Historic Preservations: Prohibit Power Of Eminent Domain From Creating, Altering, Or Affecting Conservation Easements, 10 GA. ST. U. L. REV. 207 (1993); John Casey Mills, Note, Conservation Easements in Oregon: Abuses and Solutions, 14 ENVTL. L. 555, 560 (1984); Neil D. Hamilton, Legal Authority for Federal Acquisition of Conservation Easements to Provide Agricultural Credit Relief, 35 DRAKE L. REV. 477, 506 (1985/1986); Brian W. Ohm, The Purchase of Scenic Easements and Wisconsin’s Great River Road: A Progress Report on Perpetuity, 66 J. AM. PLANNING ASSOC. 177 (2000)..]  [18:  JON W. BRUCE & JAMES W. ELY, JR. THE LAW OF EASEMENTS AND LICENSES IN LAND §12:2 (2004); see, e.g., Wild and Scenic Rivers Act of 1968, 16 U.S.C. § 1277 (2005).]  [19:  See, e.g., Racine v. United States, 858 F.2d 506, 507 (9th Cir. 1988); Bennett v. Comm’r of Food & Agric., 411 Mass. 1, 6 (1991); see also Kamrowski v. State, 31 Wis.2d 256,263 (1966) (sustaining the eminent domain power to acquire scenic easements along the St. Croix River in Wisconsin).]  [20:  See, e.g., ALASKA STAT. § 34.17.010 (e); OR. REV. STAT. § 271.725(1) (2003); UTAH CODE ANN. § 57-18-7(1) (2005); ALA. CODE § 35-18-2(a) (2004). But see ALA. CODE § 35-18-2(e).] 

Increasingly, instead of being part of private decisions about the future of one family’s farm, conservation easements are part of large development projects with complex permitting programs. When developers and individual landowners want to make changes to the land, there are often local, state, and federal permit requirements.[footnoteRef:21] Many of these permit programs require the permittees of larger projects to incorporate mitigation.[footnoteRef:22] Conservation easements are one of the most common methods of meeting these mitigation requirements. These mitigation conservation easements are a form of exaction and what I term exacted conservation easements. [21:  RICHARD J. LAZARUS, THE MAKING OF ENVIRONMENTAL LAW 194-96 (2004).]  [22:  See e.g., General Policies for Evaluating Permit Applications, Clean Water Act §404 Permit Regulations, 33 C.F.R. § 320.4(r); Endangered Species Act, 16 U.S.C. § 1539(a)(2)(A)(ii).] 

Government agencies often condition permit issuance on exactions. An exaction occurs when a unit of government requires a property owner to contribute money or dedicate land to a municipality as a condition of the municipality granting a permit to develop land.[footnoteRef:23] Exactions enable governments to transfer the costs associated with development to developers and to future residents of projects.[footnoteRef:24] Exactions for streets, sidewalks, and utilities within a subdivision are common examples.  [23:  Elaine Spencer, A Developer’s Perspective on Government Exactions in the Wake of First English Church v. Los Angeles and Nollan v. California Coastal Commission, C356 ALI-ABA 449, 453 (1988).]  [24:  Donald L. Connors & Michael E. High, The Expanding Circle of Exactions: From Dedication to Linkage, 50 LAW & CONTEMP. PROBS. 69, 69 (1987); John P. O’Connor, Jr., Casenote, Extortion Loses a Synonym Thanks to Court Ordered Accountability in Land Use Exactions Programs: Nollan v. California Coastal Commission, 107 S.Ct. 3141 (1987), 57 U. CIN. L. REV. 397 (1988).] 

Two forces have driven the emergence of exacted conservation easements. First, conservation easements were widely used by private and public entities by the end of the 1980s. Government agencies were comfortable with the tool, and they wanted to use it more. Second, changes in environmental laws increased the need for flexible mitigation programs. Government agencies began to exact conservation easements to meet these mitigation needs.[footnoteRef:25]  [25:  See generally, Owley Lippmann, Emergence, supra note 6.] 

[bookmark: _Toc122278888]Although largely similar to other conservation easements, exacted conservation easements differ in three key ways. If conservation easements are voluntary, private agreements made by groups or individuals seeking to protect land outside of a governmental context, exacted conservation easements are the opposite. Exacted conservation easements do not arise out of personal motivations to protect land or conserve species. Exacted conservation easements do not result in charitable tax deductions. Instead, exacted conservation easements are a government tool—negotiated and often held by government entities. They are not entered into willingly; landowners are coerced into creating or contributing to these conservation easements.
[bookmark: _Toc283071062]Case Study 
Because of the public investments involved, ensuring the viability of exacted conservation easements is vital. Unfortunately, the long-term viability of exacted conservation easements is questionable. In this article, I use a case study approach to illustrate the concerns associated with the enforceability of exacted conservation easements. Enforceability of conservation easements vary by the state laws governing conservation easements and the permitting schemes under which the conservation easements are exacted. Thus, any analysis of an exacted conservation easement must involve a detailed inquiry into each of these areas. 
Governments exact conservation easements in many contexts. The federal government exacts conservation easements under federal permitting schemes like the Clean Water Act[footnoteRef:26] and the Endangered Species Act (ESA).[footnoteRef:27] State government entities, like the California Coastal Commission, exact conservation easements in conjunction with their permitting programs. Local governments are common exactors, calling for the creation of conservation easements in conjunction with many development and permitting programs.[footnoteRef:28] Because the ESA presents an area of special concern and it is a statute operating in all fifty states, I use it here to illustrate enforceability concerns.  [26:  33 U.S. C. § 1251 et seq. ]  [27:  16 U.S.C. §§ 1531 et seq.]  [28:  Jessica Owley, Use of Conservation Easements by Local Governments, in GREENING LOCAL GOVERNMENT edited by Patricia Salkin and Keith Hirokawa (A.B.A. Publishing forthcoming 2011).] 

Examination of two exacted conservation easements illuminates concerns that arise with the long-term viability of exacted conservation easements. Both examples present fundamental concerns about whether the negotiated agreements would meet legal requirements for conservation easements or other property interests. The first example, the Chin Easement, does not appear enforceable under any of California’s three conservation easement statutes or under California property law. The second example, the Cajon Creek Conservation Easement, contains provisions directly conflicting with the law it cites as justification. 
This section briefly describes the Endangered Species Act permitting process. It then sets forth the two case studies, explaining their selection and outlining their parameters. This section also includes the process through which I obtained these conservation easements. Neither conservation easement was easy to discover or obtain. I began with a permitting scheme that generally requires exacted conservation easements as mitigation,[footnoteRef:29] and used the permits as a foray into the exacted conservation easements. My experience indicates that exacted conservation easements can be hard to track down and permit issuers may have little dealings with the exactions. I share my experiences below because, as I will explain, my struggles heighten the enforceability concerns associated with exacted conservation easements. [29:  See generally Owley Lippmann, Exacted Conservation Easements, supra note 6.] 

1. [bookmark: _Toc283071063]The Endangered Species Act Permitting Program[footnoteRef:30] [30:  Elsewhere, I have written about concerns associated with using exacted conservation easements in conjunction with the ESA generally. Owley Lippmann, Exacted Conservation Easements, supra note 6. This article merely uses the ESA as an example to illustrate broad problems with enforcement and enforceability of all exacted conservation easements.] 

[bookmark: _Ref61848701]In 1973, Congress passed the Endangered Species Act (ESA or “the Act”).[footnoteRef:31] The Act establishes a program to protect threatened and endangered species and the ecosystems upon which they depend.[footnoteRef:32] Federal protection for a species commences once the Department of the Interior lists the species in the Federal Register as either threatened or endangered.[footnoteRef:33] Section 9 of the Act prohibits any person from “taking” any listed wildlife or fish species.[footnoteRef:34] Under the Act, “take” includes “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect.”[footnoteRef:35] Harm is further defined in agency regulations as including “significant habitat modification where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering.”[footnoteRef:36] With these definitions, the prohibition on taking species prevents many actions that involve land conversion or development. [31:  16 U.S.C. §§ 1531 et seq. The Senate approved the ESA 92-0. The House then approved a slightly altered version 355-4. President Nixon signed the bill into law on December 28, 1973. Pub. L. No. 93-205, 87 Stat. 844 (1973).]  [32:  § 1531(b); Lara M. Bernstein, Comment, Ecosystem Communities: Zoning Principles to Promote Conservation and the Economy, 35 SANTA CLARA L. REV. 1309, 1312 (1995).]  [33:  Bernstein, supra note 31, at 1312.]  [34:  § 1538(a)(1)(B). ]  [35:  § 1532(19).]  [36:  40 C.F.R. § 1508.20.] 

[bookmark: _Toc120695683][bookmark: _Toc120728801][bookmark: _Ref119568015][bookmark: _Ref119568243]In 1982, Congress responded to growing protests from developers by amending the ESA to provide partial relief from the section 9 ban on habitat modification.[footnoteRef:37] Acknowledging a need to balance economic pressures and species preservation, Congress designed a framework to help foster “creative partnerships” between the public and private sectors and state, municipal, and federal agencies.[footnoteRef:38] The amendments added section 10 to the Act, authorizing the Secretaries of Commerce and the Interior to issue incidental take permits.[footnoteRef:39] These permits allow landowners to develop their land even when the land serves as endangered species habitat as long as the taking of individuals species is “incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.”[footnoteRef:40]  [37:  Pub. L. No. 97-304.]  [38:  H.R. Rep. No. 97-835, 97th Congress, Second Session.]  [39:  16 U.S.C. § 1539(a)(1)(B) (1982).]  [40:  § 1539(a)(1)(B).] 

To obtain an incidental take permit, applicants must submit a “comprehensive plan.”[footnoteRef:41] This comprehensive plan is now known as a Habitat Conservation Plan or HCP. Section 10 explains that an HCP must (1) assess the impact on listed species of the proposed activity, (2) analyze alternatives to the proposed activity, (3) set out the steps to be taken to minimize and mitigate the impact, and (4) describe the funding available to implement such steps.[footnoteRef:42]  [41:  16 U.S.C. § 1539(a)(2)(A).]  [42:  Id. Additionally, the Secretary may require any other measures he deems necessary or appropriate for purposes of the plan.] 

Conservation easements often serve to meet mitigation requirements in HCPs. The Code of Federal Regulations defines mitigation to include:
(a) Avoiding the impact altogether by not taking a certain action or parts of an action.
(b) Minimizing impacts by limiting the degree or magnitude of the action and its implementation.
(c) Rectifying the impact by repairing, rehabilitating, or restoring the affected environment.
(d) Reducing or eliminating the impact over time by preservation and maintenance operations during the life of the action.
(e) Compensating for the impact by replacing or providing substitute resources or environments.[footnoteRef:43] [43:  40 C.F.R. § 1508.20.] 

Conservation easements can find a place as mitigation under part (d), which explains that preservation is mitigation.
Because these regulations still do not provide detail about what HCP mitigation projects should look like and how the HCP process works, the Services provided detail in the jointly issued HCP Handbook in 1996.[footnoteRef:44] This Handbook describes the process of mitigating for habitat loss: [44:  UNITED STATES FISH & WILDLIFE SERVICE AND NATIONAL MARINE FISHERIES SERVICE, HABITAT CONSERVATION PLAN HANDBOOK (1996).] 

Potential types of habitat mitigation include, but are not limited to: (1) acquisition of existing habitat; (2) protection of existing habitat through conservation easements or other legal instruments; (3) enhancement or restoration of disturbed or former habitat; (4) prescriptive management of habitat to achieve specific biological characteristics; and (5) creation of new habitats.[footnoteRef:45] [45:  ID., at 3-21 to 3-22. ] 

There is no further mention or guidance for conservation easements in the statute, regulations, or agency guidance documents.
[bookmark: _Toc283071064]California
Because the rules concerning conservation easements vary by state, analyzing enforcement and enforceability of exacted conservation easements must be a state-by-state inquiry. Selection of two examples within California simplifies the analysis of applicable state law because state law is held constant. 
California serves as an optimal study site because there are more HCPs in California than any in other state. Not only did HCPs originate in California, but nearly one-fourth of all HCPs are in California. Thus, in studying the viability of HCP mitigation measures, California is a good place to start. Additionally, examining the first HCP and a recent HCP, facilitates tracking the extent to which experience using exacted conservation easements in conjunction with HCPs has affected such exacted conservation easements (and/or HCPs).
[bookmark: _Toc283071065]Let’s Begin at the Beginning: San Bruno Mountain and the Chin Easement
1. [bookmark: _Toc283071066]The San Bruno Mountain Habitat Conservation Plan
The first case study is the nation’s first HCP: the San Bruno Mountain HCP. San Bruno Mountain is south of San Francisco and encompasses nearly 3,600 acres of land.[footnoteRef:46] In the 1970s, a conflict arose when developers and recreationists encountered rare butterflies on the Mountain.[footnoteRef:47] The existence of these species was (and still is) threatened by human and natural forces, and habitat destruction was a driving force behind their dwindling numbers. Off-road vehicle and dirt bike traffic on San Bruno Mountain also greatly contributed to disruption of the butterflies, destroyed much of their original grassland habitat, and encouraged growth of brush and exotic species.[footnoteRef:48] [46:  San Bruno Mountain Habitat Conservation Plan [hereinafter “SBMHCP”] at I-1.]  [47:  Background information about San Bruno Mountain can be found in the SBMHCP and in Friends of Endangered Species, Inc. v. Jantzen, 760 F.2d 976 (9th Cir. 1985).]  [48:  SBMHCP, at I-1.] 

One of the major private landowners, Visitacion Associates, had planned to develop its land when the Fish and Wildlife Service discovered the listed butterflies. This discovery put an end to Visitacion’s plans, as it did not appear there was any way to develop the land without taking butterflies. Before 1982, there were no exceptions for incidental takes. To find an acceptable future to all interested parties, several groups of stakeholders met and structured a proposed conservation and development plan. Congress ratified this plan as section 10 of the ESA. Congress modeled section 10 and the HCP program after the creative endeavors occurring on San Bruno Mountain.[footnoteRef:49] Thus, HCPs and incidental take permits were born.  [49:  H.R. Conf. Rep. No. 835 97th Cong. 2d Sess. (1982), reprinted in 1982 U.S.C.C.A.N. 2807.] 

Congress lauded the San Bruno Mountain model and encouraged others to follow it.[footnoteRef:50] The San Bruno Mountain HCP uses conservation easements as mitigation of habitat conversion, demonstrating that exacted conservation easements have been used from the beginning of the HCP phenomenon.  [50:  Id. This HCP permitted destruction of fourteen percent of endangered butterfly habitat and resulted in a three to six percent increase in the likelihood that the species would become extinct. San Bruno Mountain Habitat Conservation Plan at IV-3 to IV-5.] 

[bookmark: _Toc283071067]Tracking Down the HCP and Exacted Conservation Easements
Tracking exacted conservation easements within HCPs is challenging. There is no central database of conservation easements related to the Endangered Species Act , and county clerks do not flag HCP-exacted conservation easements in the registry of deeds (where all conservation easements should be recorded). Neither the Department of Interior nor the Fish and Wildlife Service maintains a list of exactions associated with Incidental Take Permits. 
To find HCP-exacted conservation easements, one should start with the HCP and its accompanying documentation. Finding the San Bruno Mountain HCP was not a straightforward task. Although an HCP is a public document, none of the public agencies involved was able to provide the HCP, section 10 permit, environmental review documents, or related materials. The Fish and Wildlife Service maintains a website listing details about approved HCPs.[footnoteRef:51] Through this website, I was able to find the official name of the HCP, the name of the applicant (San Mateo County), and the regional and field offices responsible for the HCP (the Sacramento field office in Region 8).[footnoteRef:52] Unfortunately, the public agencies either did not return my calls or were unable to provide the documents.[footnoteRef:53] [51:  U.S. Fish and Wildlife Service, Habitat Conservation Plan Reports, at http://ecos.fws.gov/conserv_plans (updated weekly).]  [52:  In this case, I started with an HCP that I knew existed. If interested in seeing what HCPs are in an area, you can search by region. Although there is not a map of HCPs, the Service’s website provides a regional list.]  [53:  Presumably, these documents would have been available through a Freedom of Information Act requests, but the officials I spoke with simply did not know where they would find a copy themselves.] 

I was able to obtain the HCP from the environmental consulting firm hired to draft it.[footnoteRef:54] I was also able to get a hard copy of the HCP, updates to the HCP, and the HCP’s Implementing Agreement from local land-use lawyers.[footnoteRef:55] There have been four amendments to the San Bruno Mountain HCP,[footnoteRef:56] and these amendments were even harder to track down than the original agreement. Neither the County of San Mateo and nor the Fish and Wildlife Service were able to them,[footnoteRef:57] but a private consulting firm working on the San Bruno Mountain HCP offered to send them to me for an approximate cost of $50 (a cheaper and faster option than filing a state or federal Freedom of Information Act request).[footnoteRef:58]  [54:  Obtained after a simple google search for “San Bruno Mountain HCP.” TRA Environmental Sciences, Inc. San Bruno Mountain Habitat Conservation Plan Documents, http://www.traenviro.com/sanbruno/sbmhcp.htm (last visited Jan. 16, 2011)]  [55:  Thanks to Clark Morrison and Alicia Guerra.]  [56:  United States Fish & Wildlife Service, Habitat Conservation Plan Reports http://ecos.fws.gov/conserv_plans (last visited Sept. 23, 2010).]  [57:  I did not file formal FOIA requests for these documents. I may have eventually done so, but my initial phone calls were never even returned. It was easier to pay the private consulting agency for documents than to obtain them through public channels. ]  [58:  When researching HCPs, environmental review documents can also be helpful. The Fish and Wildlife Service’s HCP database lists what type of federal environmental review documents the agency filed. In the case of the San Bruno Mountain HCP and its amendments, the Service completed “environmental assessments.” An Environmental Assessment (EA) is a first-level NEPA analysis. [cite NEPA] An Environmental Assessment informs an agency as to whether a more extensive Environmental Impact Statement (EIS) needs to be completed. [cite] If an Environmental Assessment shows that there will not be significant environmental impacts, the agency files a Finding of No Significant Impact (FONSI). [cite] Because the Service’s database does not list an EIS under the San Bruno Mountain listings, it is likely the agency filed a FONSI instead. Indeed, HCPs generally generate FONSIs instead of EISs. UNITED STATES FISH & WILDLIFE SERVICE AND NATIONAL MARINE FISHERIES SERVICE, HABITAT CONSERVATION PLAN HANDBOOK [PINCITE] (1996). Because Environmental Assessments are unlikely to yield information more extensive than their corresponding HCPs, I did not request the NEPA documents for San Bruno Mountain. If an HCP correlates to either an EIS or a similar state-level review document, obtaining the environmental review documents would be an important step to get a full picture of the permits and related mitigation programs. There was no mandated environmental review for San Bruno Mountain under the California Environmental Quality Act. ] 

[bookmark: _Toc105309559][bookmark: _Toc122753992][bookmark: _Toc283071068]The Mitigation Requirements
The mitigation plans in the San Bruno Mountain HCP are unclear. The HCP explains that mitigation will focus on preservation but does not provide details about the preservation. 
[bookmark: _Ref273006639]The HCP Implementation Agreement described four mitigation requirements. First, landowners must dedicate any land in the designated “Conserved Habitat” area to the public.[footnoteRef:59] The dedications put fee ownership of conserved habitat lands in the hands of San Mateo County. The HCP requires private landowners to dedicate 793 acres to the County as permanent open space. Second, landowners must fund preservation activities through development fees that go into a trust fund to promote the ecology of the area. [footnoteRef:60] Third, landowners must establish buffer areas on their land. The details regarding buffer areas were hammered out in development agreements between landowners and local planning agencies.[footnoteRef:61] Fourth, landowners must limit pesticide use.[footnoteRef:62] The use of pesticides is restricted by covenants running with the land that are in favor of the local agency that has jurisdiction over the specific parcel.[footnoteRef:63] There are additional requirements for Reclamation Plans for any areas where grading is needed.  [59: Habitat Conservation Plan Implementation Agreement, at 5 [hereinafter IA], § V.]  [60:  IA, supra note 58, § V.]  [61:  Id. [58], at 16. ]  [62:  Id. [58] § V.]  [63:  Id. [58] at 16.] 

Although this list of four mitigation measures from the HCP’s Implementation Agreement appears relatively straightforward, the County describes the mitigation elements differently. Sam Herzberg of the San Mateo County summarizes the main elements of mitigation within the SBMHCP as follows: 
1) clustered and increased density, 
2) required dedications of lands, 
3) required conservation easements in graded areas located on the slopes over the developments so that they could be returned and maintained as habitat and not be developed, and 
4) require[d] contributions towards the habitat management activities on the mountain to protect maintain and enhance the butterfly populations. San Mateo County Parks is the sole beneficiary of these lands dedicated in fee title and by easement.[footnoteRef:64] [64:  E-mail from Sam Herzberg, Senior Planner, San Mateo County Parks and Recreation Division (May 4, 2005).] 

Herzberg did not mention buffer areas or pesticide restrictions. The lack of clarity regarding the mitigation requirements may be problematic in determining exacted conservation easement purposes and the extent to which the HCP mitigation program uses exacted conservation easements.
At first pass, it was not clear that San Mateo County exacts conservation easements under the HCP. The San Bruno Mountain HCP’s mitigation sections do not mention conservation easements or any type of partial interests in land beyond access easements. Instead, the HCP focuses on habitat conservation through public ownership of targeted lands.[footnoteRef:65] The Plan Overview section of the HCP does not mention conservation easements either. However, the HCP’s glossary offers the following definition: [65:  See SBMHCP at I-3.] 

Habitat Easement - a recorded restriction on the use of property to prevent uses which are inconsistent with use of the land as habitat by the Mission Blue, Callippe Silverspot and other species of concern.[footnoteRef:66] [66:  Id., at G-3.] 

[bookmark: _Ref122685837]Over two hundred pages later, habitat easements appear in the details of plans for some of the areas affected by the HCP. The part of the HCP covering the South East Ridge of San Bruno Mountain discusses the obligations of a quarry owner. The landowner is required to “grant a habitat easement or dedicate land.”[footnoteRef:67] Ten pages later, the HCP explains that the landowner must grant a habitat easement in perpetuity over six acres of land.[footnoteRef:68] Although the HCP does not provide examples of habitat easements or many details about them , it does explain that they “may be released if conserved habitat becomes isolated from adjacent habitat as a result of future development of other parcels.”[footnoteRef:69] The HCP outlines similar habitat easement requirements for two other areas.[footnoteRef:70]  [67:  SBMHCP at VII – 139.]  [68:  Id. at  VII-149.]  [69:  Id. at VII-158c.]  [70:  Id. at VII-224 and VII-274 (requiring habitat easements over areas with native vegetation).] 

[bookmark: _Ref273468167][bookmark: _Toc283071069]The Chin Easement
There things made me think the San Bruno Mountain HCP likely included exacted conservation easements. The definition of habitat easements sounded like the agreements were likely conservation easements. The Implementation Agreement’s mention of buffer zone restrictions indicated that conservation easements might be used to protect such areas. Third, a County official stated that the HCP required conservation easements over graded areas. With this information, I went in search of any conservation easements associated with the San Bruno Mountain HCP. Unfortunately, finding the exacted conservation easements was even more challenging than finding the HCP. 
The Sacramento field office of the Fish and Wildlife Service did not understand how the exacted conservation easement agreements were different from the HCP or why one might want these documents. The Deputy County Counsel of San Mateo County was also surprised by a request for the conservation easements, but agreed to send copies of the documents. When the documents arrived, they were largely not conservation easements, but documents reflecting land dedications. Most of the documents and maps reflected land the County owns in fee simple. Only one of the documents was an exacted conservation easement, the “Chin Easement.”[footnoteRef:71]  [71:  Chin Easement. [Should I attach the Chin Easement as an Appendix or does that seem to invasive of the Chin’s privacy? If I do not include it, I will probably change the name of the easement so it is not identified by the landowner’s name.] Despite contacting the County and the Fish and Wildlife Service several more times in pursuit of the exacted conservation easements, I was not able to obtain any other documents beyond this original package. It is not clear how many conservation easements or other land restrictions have come out of the San Bruno Mountain HCP. Although the HCP identifies habitat easements and the County asserts that preservation by conservation easements is one of the chief methods for mitigation of development harms, (E-mail from Sam Herzberg, Senior Planner, San Mateo County Parks and Recreation Division (May 4, 2005)), there is no list of the exacted conservation easements. Because conservation easements are negotiated separately and made between different parties, there is no way of knowing whether the Chin Easement is typical of the conservation easements exacted in conjunction with the San Bruno Mountain HCP. ] 

The Chin Easement is labels itself an “easement.” It is not designated as an exacted conservation easement, conservation easement, scenic easement, or open space easement. It does not adopt the title “habitat easement” from the HCP. The label on the map accompanying the Chin Easement says “easement,” but describes it as a “habitat easement” in the remarks section. The Chin Easement does not reference or invoke any of the California laws relating to conservation easements. It does, however, proclaim that it “shall run with and burden the Property, and all obligations, terms, conditions and restrictions running with the land in perpetuity…”[footnoteRef:72]  [72:  Chin Easement at 2.] 

The grantors of the Chin Easement are the landowners (the Chins), and the grantee is the County of San Mateo. The grant is in consideration for (1) redesignation of a portion of the parcel to “planned status,” and (2) issuance of a building permit for construction of a single-family home.[footnoteRef:73] The Chin Easement mentions the public benefit arising from the San Bruno Mountain Habitat Conservation Plan, including a description of the main goals of the HCP. Thus, on the face of the agreement, one can tell that it is an exaction and that it is associated with an HCP. Two elements remain unclear, however. The document does not specify who is issuing the building permit. Because the County is the grantee, one might speculate that the County is the entity issuing the permit and, therefore, doing the exacting, but this cannot be determined from the document. Also, although the conservation easement specifically mentions the HCP, it does not directly refer to the Endangered Species Act nor state whether the conservation easement is serving to meet requirements of the San Bruno Mountain HCP. Readers of the document may realize that Habitat Conservation Plans are linked to the ESA, but that is not necessarily common knowledge. [73:  Id. at 1.] 

Under the terms of the Chin Easement, only the grantors and the grantees may enforce it. It is perpetual or until such a time as all adjacent properties “are developed such that the Easement becomes an island habitat area. If the Easement becomes an island habitat area, Grantee shall reconvey the Easement upon demand by Grantor.”[footnoteRef:74] The document does not define island habitat area. The Chin Easements differs from many conservation easements because it states that the County cannot assign or transfer its rights. Although this was the only San Bruno Mountain HCP-exacted conservation easement I was able to obtain, there are likely others for the reasons stated above. Unfortunately, there is nothing to indicate whether the Chin Easement is typical of the other exacted conservation easements. [74:  Id. at 4.] 

[bookmark: _Toc283071070]The New Kid on the Block: The Cajon Creek Conservation Easement
1. [bookmark: _Toc283071071]Lytle Creek Turnout Low Effect Habitat Conservation Plan
To compare the Chin Easement with a more recent exacted conservation easement, I returned to the U.S. Fish and Wildlife Service’s registry of HCPs. I selected the Lytle Creek Turnout Low Effect Habitat Conservation Plan because it is the most recent HCP in California.[footnoteRef:75]  [75:  http://ecos.fws.gov/conserv_plans (visited September 15, 2010).] 

The Fish and Wildlife Service’s information sheet explained that the HCP was administered by its Carlsbad office and resulted in permit TE156909-0, which was issued in August of 2009 and expired a year later. The HCP covered a 2.16 acre area inhabited by a the endangered San Bernardino Merriam’s Kangaroo rat. The information sheet did not provide a link to the HCP, NEPA documents, or Federal Register documents but did state that it was a categorical exclusion under NEPA and notice of the HCP was published in the Federal Register on June 7, 2007. 
The Federal Register notice announcing the proposed HCP explains that the West Valley Water District applied for an Incidental Take Permit to complete a proposed pipeline improvement and extension project. The notice indicated that plans to minimize and mitigate the project’s impacts were set forth in the proposed HCP.[footnoteRef:76] Specifically, the mitigation measures include purchasing two acres of credit within the Cajon Creek Conservation Bank in San Bernardino County, California.[footnoteRef:77] The website of California’s Department of Fish and Game indicates this was a private conservation bank.[footnoteRef:78] Under state law, private conservation banks in California must be encumbered with conservation easements.[footnoteRef:79] [76:  Department of the Interior, Fish and Wildlife Service., Proposed Low Effect Habitat Conservation Plan for the Lytle Creek Turnout, County of San Bernardino, CA, 72 Fed. Reg. 31603 (June 7, 2007)]  [77:  Id. at 31604.]  [78:  California Department of Fish and Game, Habitat Conservation Planning Division, Conservation and Mitigation Banks in California Approved by the Department of Fish and Game, http://www.dfg.ca.gov/habcon/conplan/mitbank/catalogue/catalogue.html (last visited Sept. 24, 2010) (listing a private company—Vulcan Materials Company—as the contact name).]  [79:  Douglas P. Wheeler (The Resources Agency) & James M. Strock (California Environmental Protection Agency) Official Policy on Conservation Banks, April 7, 1995, available at http://ceres.ca.gov/wetlands/policies/mitbank.html.] 

[bookmark: _Toc283071072]Tracking Down the HCP and Exacted Conservation Easements
The notice of the proposed HCP indicated that conservation easements protecting endangered species habitat were likely involved in the issuance of this permit. However, the short summary in the federal notice gave only broad outlines and merely presented the proposed scenario. To confirm that purchase of conservation bank credits was indeed the mitigation measure used by the permit applicant, I sought to obtain a copy of the HCP, the HCP’s Implementation Agreement, the actual permit, and any other ESA or NEPA documentation. To that end, I contacted the U.S. Fish and Wildlife Service branch that issued the permit (the Carlsbad Office in Region 8). After a couple weeks, I was able to obtain the Incidental Take Permit along with some other ESA and NEPA documentation, but the office did not actually have a copy of the HCP. 
I also tried obtaining a copy of the HCP from the permit applicant—the West Valley Water District. No one there was familiar with the HCP, and none of the messages I left seeking copies of the HCP were returned. I also e-mailed the general Manager whose name was on the permit, but received no answer. I was unable to find copies of these documents available electronically. I finally obtained a copy from the consulting agency that prepared the HCP. The Fish and Wildlife Service provided their name and contact information. 
The Fish and Wildlife Service provided four publicly available documents: (1) the Screening Form for Low-Effect HCP Determinations,[footnoteRef:80] (2) Findings and Recommendations for the Issuance of a section 10 permit,[footnoteRef:81] (3) the 2007 Permit,[footnoteRef:82] (4) the 2009 renewed permit. The first three of these documents confirmed that West Valley Water District was to purchase two credits (or two acres) from the Cajon Creek Conservation Bank. None of the documents discussed the terms of the Cajon Creek Conservation Bank or explained how the bank ensured perpetual protection of kangaroo rat habitat. The Fish and Wildlife Service encourages the use of habitat conservation banks to meet mitigation measures.[footnoteRef:83] The 2009 permit had no discussion of mitigation. [80:  The screening form is a 5-page document explaining the parameters of the project, planning mitigation measures, and certifying that the project qualifies for a categorical exemption under the National Environmental Policy Act and as a Low-Effect HCP under the Endangered Species Act. The HCP Handbook outlines the requirements for low-effect HCPs, explaining that they must involve only minor or negligible effects on listed species. Low-effect HCPs are always categorical exemptions under NEPA and are subject to a simplified and expedited process. HCP Handbook, 1-8 to 1-9, available at http://www.fws.gov/endangered/esa-library/index.html#hcp. Projects are categorically exempt under NEPA when the project does not individually or cumulatively have a significant effect on the quality of the human environment. 40 C.F.R. § 1508.4.]  [81:  This document is required for all low-effect HCPs as outlined in the HCP Handbook at 1-9.]  [82:  West Valley Water District initially received a 2-year permit in 2007. This permit expired in 2009 and was renewed for one year, expiring August 20, 2010. There is no record of an additional renewal.]  [83:  HCP Handbook at 3-21, available at http://www.fws.gov/endangered/esa-library/pdf/HCPBK3.PDF.] 

[bookmark: _Toc283071073]The Cajon Creek Conservation Easement
Finding copies of the conservation easements in this case proved easier than getting copies of the HCP, making my experience here the opposite of what occurred in conjunction with the San Bruno Mountain HCP. Because the mitigation for this permit came in the form of credits at a conservation bank, I was able to find information about the land protection comparatively easily. The California Department of Fish and Game maintains a website of approved conservation and mitigation banks in the state. The Fish and Game’s contact person for conservation banking was able to provide me with a copy of the conservation easements encumbering the property. Additionally, the underlying landowner (and owner of the conservation bank), Vulcan Materials Company, providing me with both copies of the conservation easements and the related Memorandum of Understanding between the parties.
The conservation easements associated with the Lytle Creek HCP are conservation easements encumbering the property of Vulcan Materials Company (formerly CalMat) in San Bernardino County approximately one mile from the West Valley Water District’s pipeline project. In 1996, CalMat applied for permits for its excavation activities from state and federal authorities. In return for those permits, CalMat dedicated some land to the state, established conservation easements over a portion of its property, and agreed to establish the Cajon Creek Conservation Bank. The Cajon Creek Conservation Bank is a 610-acre parcel of Riversidian Sage Scrub providing habitat to the endangered San Bernardino Kangaroo rat.
Since 1998, CalMat has been selling acres of credit in its bank. These acres are protected by a temporary conservation easement. The landowner and the California Department of Fish and Game informed me that the plan is to convert the temporary conservation easement to a permanent conservation easement once the entire 610 acres of habitat credits have been sold. There is nothing in the temporary conservation easement documents to indicate that is the plan.
The Cajon Creek Conservation Easement is a five-page agreement.[footnoteRef:84] The agreement states that the conservation easement is temporary but does not explain when or how the agreement would expire. The conservation easement is to be in accordance with the Memorandum of Understanding and Implementation Agreement for the Cajon Creek Habitat Management Area, which is incorporated into the conservation easement by reference.[footnoteRef:85] The conservation easement states that it is governed by the California Conservation Easement Act.[footnoteRef:86] There is no reference to the Lytle Creek HCP or the associated Incidental Take Permit. [84:  Appendix B. The maps and legal descriptions of parcels that served as attachments to the agreement are omitted from the appendix. [Again, should I attach the CE?] This CE is relatively simple. LTA’s model conservation easements contain twice as many clauses and usually thrice as many page.]  [85:  Cajon Creek CE at 1. Although the California Department of Fish and Game were unable to provide a copy of this document, the landowner provided it.]  [86:  Cajon Creek CE at 2, citing California Civil Code section 815 et seq. A later reference to section 185 of the Civil Code is likely a typo as there is no such section. Cajon Creek at 2 (§13(b)).] 

The hard question here is whether this is an exacted conservation easement. The underlying landowner voluntarily established this conservation easement.[footnoteRef:87] The landowner did not receive any tax deduction for establishment of this conservation easement.[footnoteRef:88] The landowner did not receive a permit from any government entity in exchange for establishing these conservation easements. The landowner did receive payment for the conservation easements though from various permit applicants who needed credits. The permit applicants, including the West Valley Water District, were required to purchase credits in exchange for their permits. This makes these agreements look a lot like exacted conservation easements. They would not exist but for the development permits, and the permits in question rely on the existence of these conservation easements. We can think of these as exacted or mitigated conservation easements. The same issues of public interest and enforcement exist with these conservation easements. These conservation easements were created in exchange for a license to take endangered species. [87:  Not that CalMat did establish some conservation easements in exchange for permit it had received. That conservation easement encumbered land is near the conservation bank and the conservation easement terms are nearly identical, but the creation of the conservation bank was not an exaction. CalMat decided to establish the Conservation Bank when it was setting aside other land for protection. It did so voluntarily and not in exchange for any goods or services from the California Department of Fish and Game.]  [88:  There are two reasons why this should not qualify for a tax deduction. First, the conservation easement is temporary and the IRS requires tax-deductible conservation easements to be perpetual. I.R.C. § 170h. Second, although not paid by the Department of Fish and Game for the value of the conservation easement, CalMat intended to sell the credits to would-be developers. Thus, CalMat would ultimately be receiving payment for the creation of these conservation easements.] 

One thing that is not clear from the conservation easement documents nor from my discussions with the parties involved is whether there is one temporary conservation easement over all 610 acres that was established in 1998 or whether they add new temporary conservation easements each time they sell more credits in the bank. If it is the later, then it appears that they merely add another map of the encumbered land onto the appendix of the conservation easement each time. There is a California statute requiring the registration of any conservation easements created using state money or held by the state after 2000. The Cajon Creek conservation easement does not appear in this registry. This indicates that the conservation easement is older than 2000. If it is an older conservation easement that has been amended to encumber additional acres, I think it would have to be included in the registry. I also have access to a database of conservation easements in California and the Cajon Creek conservation easement is not included in this database.[footnoteRef:89] This is not entirely surprising because the state agencies holding conservation easements often did not report them for inclusion in this database. [89:  California Protected Areas Database. The publicly available database does not contain conservation easements but GreenInfo does have a database it has made available to academics for research purposes only. The Cajon Creek Conservation Easements do not appear in this database. See, California’s Protected Areas Database (CPAD), available at http://www.calands.org/ (last visited September 27, 2010).] 

[bookmark: _Toc283071074]Analysis of Enforceability Issues
Because exacted conservation easements are each born under different circumstances drawing on different state and federal laws, the best way to understand enforceability concerns that arise is to examine a specific exacted conservation easement in detail. Enforceability of exacted conservation easements is a threshold question of analysis. It is important to establish that exacted conservation easements are valid, legal agreements. To determine the validity, and thus legal enforceability, of the exacted conservation easements under study, I proceed along a three-part analysis examining state conservation easement statutes, state servitude law, and federal law.
1. [bookmark: _Toc122753998][bookmark: _Toc283071075]State Conservation Easement Statutes
1. [bookmark: _Toc283071076]The Statutory Framework
The first step in analyzing whether an exacted conservation easement is enforceable is to examine the state conservation easement enabling act. In California, three statutes regulate agreements of this type: the Scenic Easement Deed Act (SEDA), the Open Space Easement Act (OSEA), and California Conservation Easement Act (CalCEA).[footnoteRef:90] To determine whether the Chin and Cajon Creek Conservation Easements are valid, I examine (a) statutory background of each law, (b) general rules regarding exacted conservation easements, and (c) application to enforceability of the Chin and Cajon Creek Conservation Easements.  [90:  Most states have one central conservation easement statute, but there may be additional statutes regarding agricultural, open space, scenic or historic conservation easements. California serves as a case study because it offers three different statutes, each with a slightly different approach and focus.] 

[bookmark: _Toc283071077]a.	Scenic Easement Deed Act
In 1959, pressure from landowners in Monterey County who wanted to protect the coastline from development led to the enactment of the Scenic Easement Deed Act (SEDA).[footnoteRef:91] The purpose of this law was to enable local governments to accept grants of scenic easements from landowners who wished to preserve specified scenic and aesthetic values of their lands. This was the first such legislation in the United States.[footnoteRef:92] It recognized open space protection as a valid public asset even when there was no public access to that open space.[footnoteRef:93]  [91:  S.B. 1461 (Farr), States, 1959, ch. 1658 § 1 at 4035, CAL. GOVT. CODE §§ 6950-6954 (1959).]  [92:  William Whyte, Securing Open Space for Urban America: Conservation Easements, 36 URB. LAND INST. TECHNICAL BULL. 1 (1959).]  [93:  CAL. GOVT. CODE §§ 6950-6951.] 

Only a qualified set of conservation easements are enforceable under the SEDA. Specifically, a city or county must be the holder of the conservation easement (or as the SEDA labels them, “lesser interests in real property”). Further, SEDA conservation easements must protect scenic and aesthetic values.[footnoteRef:94]  [94:  The statute allowed protection “open space” or “open areas” which it defined as “any space or area characterized by (1) great natural scenic beauty or (2) whose existing openness, natural condition, or present state of use, if retained, would enhance the present or potential value of abutting or surrounding urban development, or would maintain or enhance the conservation of natural or scenic resources.” CAL. GOVT. CODE § 6954. The emphasis is on beauty and openness.] 

[bookmark: _Toc283071078]b.	Open Space Easement Act
Further reaching than the SEDA, the Open Space Easement Act (OSEA)[footnoteRef:95] empowers local governments to accept and enforce open space easements and to withhold building permits for construction of any improvements that would violate such agreements.[footnoteRef:96] Originally passed in 1969, the state legislature amended the OSEA in 1977 to expand ownership of open-space easements to nonprofit organizations.[footnoteRef:97] The grant of an open-space easement to a land trust under the OSEA must meet the approval of the county or city where the property is situated.[footnoteRef:98] Approval is contingent upon a finding of consistency with the local general plan as well as establishing that the open-space easement in question will serve a public interest.[footnoteRef:99]  [95:  AB 1176 (Knox), Stats. 1969, ch. 762 § 1 at 1521, CAL. GOVT. CODE §§ 51050–51065. This statute was amended in 1974. The 1969 version of the statute only applies to open-space easements created before 1975. CAL. GOVT. CODE § 51050.]  [96:  CAL. GOV’T. CODE § 51058.]  [97:  Id. § 51075(f).]  [98:  Id. § 51083.]  [99:  Id. § 51084.] 

[bookmark: IN;1]The OSEA’s definition of open-space easement states that the right or interest defined by the conservation easement must “preserve for public use or enjoyment the natural or scenic character of open-space land.”[footnoteRef:100] Open-space easements under the OSEA must meet at least one of the following requirements: [100:  Id. § 51075(d).] 

That the land is essentially unimproved and if retained in its natural state has either scenic value to the public, or is valuable as a watershed or as a wildlife preserve, and the instrument contains appropriate covenants to that end.
It is in the public interest that the land be retained as open space because such land either will add to the amenities of living in neighboring urbanized areas or will help preserve the rural character of the area in which the land is located.
The public interest will otherwise be served in a manner recited in the resolution and consistent with the purposes of this subdivision and Section 8 of Article XIII of the Constitution of the State of California.[footnoteRef:101] [101:  Id. § 51084.] 

The third possible category invokes Section 8 of Article XXIII of the California Constitution, which states: 
To promote the conservation, preservation and continued existence of open space lands, the Legislature may define open space land and shall provide that when this land is enforceably restricted, in a manner specified by the Legislature, to recreation, enjoyment of scenic beauty, use or conservation of natural resources, or production of food or fiber, it shall be valued for property tax purposes only on a basis that is consistent with its restrictions and uses.[footnoteRef:102] [102: .CAL. CONST. Art. 13, § 8.] 

This constitutional amendment enables landowners to lower their tax liability when encumbering their land with conservation easements. It is also important because it outlines permissible public goals for such restrictions. 
If a city or county violates or fails to enforce an open-space easement, any local landowner or resident may sue the open-space easement holder to enforce the open-space easement.[footnoteRef:103] The only way an OSEA easement can be terminated (other than expiration)[footnoteRef:104] is by abandonment.[footnoteRef:105] There cannot be abandonment without the approval of the holder of the open-space easement. This means either approval from the governing board of the land trust or from the local government entity holding the open-space easement.[footnoteRef:106] The governing body of the city or county must always provide approval before abandonment proceedings can begin regardless of who holds the open-space easement.[footnoteRef:107] The statute does not address what happens if a land trust goes out of existence, and the statute is silent on transferability.  [103:  Id. § 51086(a): 
In the event the county or city fails to seek an injunction against any threatened construction or other development or activity on the land which would violate the easement or to seek a mandatory injunction requiring the removal of any structure erected in violation of the easement, or if the county or city should construct any structure or development or conduct or permit any activity in violation of the easement, the owner of any property within the county or city, or any resident thereof, may, by appropriate proceedings, seek such an injunction.]  [104:  Open-space easements under the OSEA are not required to be perpetual. Section 51075(d) explains that easements may be perpetual or for a term of years. The 1969 version of the OSEA stated that a term could not be less than twenty years. § 51053. The current version shortens that term to ten years. § 51081.]  [105:  Cal.Gov’t.Code § 51091.]  [106:  ID. § 51093(a).]  [107:  ID. § 51093(b).] 

[bookmark: _Toc283071079]c.	California Conservation Easement Act 
The third California statute providing a potential route for enforcing conservation easements is California Conservation Easement Act (CalCEA) of 1979.[footnoteRef:108] The law enables nonprofit organizations to obtain and hold conservation easements without needing approval from the county or city in which the conservation easements are located. Originally, the CalCEA only allowed land trusts to hold conservation easements, but 1981 amendments enabled all levels of state and local governments to be holders.[footnoteRef:109] The statute was amended again in 2004m adding federally recognized California Native American tribes to the list of permissible holders.[footnoteRef:110] The statute does not grant permission to the federal government to hold conservation easements. Further, under the CalCEA, conservation easements must be perpetual.[footnoteRef:111]  [108:  Cal. Civil Code §§ 815-16.]  [109:  Amended by Stats.1981, c. 478, § 1. ]  [110:  § 815.3(c), added by Stats 2004, c. 905 (S.B.18), § 2.]  [111:  CAL. CIVIL CODE § 815.2(b).] 

Even proponents of the CalCEA see problems with the law and its coverage.[footnoteRef:112] The statute leaves certain vital elements of conservation easements to the discretion of courts, including release, merger, abandonment, prescription, and the applicability of the doctrine of changed conditions. It is silent on the subject of modification and termination. Earlier drafts referenced termination, but these references were dropped, supposedly to strengthen the perpetuity aspect of the law.[footnoteRef:113]  [112:  BARRETT & LIVERMORE, infra note 161, at 30-33.]  [113:  Id. at 32.] 

Table VI‑1: California Conservation Easements Laws
	Name of Law
	Authorized Holders
	Easement Purposes

	Scenic Easement Deed Act (SEDA)
	Local governments 
	Scenic and aesthetic values 

	Open Space Easement Act of 1969 (OSEA)
	Local governments
	Open space values 

	1977 Amendments to the Open Space Easement Act
	Local governments and non-profit organizations
	Open space values 

	Conservation Easement Act of 1979 (CalCEA)
	Non-profits
	Conservation values

	1981 Amendments to the Conservation Easement Act
	Non-profits, local and state governments
	Conservation values

	2004 Amendments to the Conservation Easement Act
	Non-profits, local and state governments, and certain tribes
	Conservation values


[bookmark: _Toc122754000][bookmark: _Toc283071080]Exactions and California’s Statutes
To be valid under one of these statutes, an exacted conservation easement must adhere to all the basic requirements of the statute, and the statute must allow exactions. 
Both SEDA and OSEA are silent on the issue of exaction, so the exacted nature of a conservation easement may not automatically remove it from the purview of those laws. Enforceability under SEDA turns on whether the goals of the exacted conservation easements are in line with the scenic goals articulated by SEDA. For exacted conservation easements to be enforceable under OSEA, a local government must approve agreements and the agreements goals must coincide with the enumerated acceptable goals under OSEA. 
At first glance, it appears no exacted conservation easements may be enforced under the CalCEA, but a closer examination of the statute presents a more complicated picture. The statute begins by declaring the legislature’s intention to “encourage the voluntary conveyance of conservation easements to qualified nonprofit organizations.”[footnoteRef:114] The statute further details the nature of conservation easements in section 815.2 explaining that “[a] conservation easement is an interest in real property voluntarily created….”[footnoteRef:115] Section 815.3 provides the most important section for assessing the validity of exacted conservation easements under the CalCEA. It reads: [114:  CAL. CIVIL CODE § 815 (emphasis added).]  [115:  Id.. § 815.2(a) (emphasis added).] 

Only the following entities or organizations may acquire and hold conservation easements:
(a)	A tax-exempt nonprofit organization qualified under Section 501(c)(3) of the Internal Revenue Code and qualified to do business in this state which has as its primary purpose the preservation, protection, or enhancement of land in its natural, scenic, historical, agricultural, forested, or open-space condition or use.
(b)	The state or any city, county, city and county, district, or other state or local governmental entity, if otherwise authorized to acquire and hold title to real property and if the conservation easement is voluntarily conveyed. No local governmental entity may condition the issuance of an entitlement for use on the applicant's granting of a conservation easement pursuant to this chapter.
(c)	A federally recognized California Native American tribe or a nonfederally recognized California Native American tribe that is on the contact list maintained by the Native American Heritage Commission to protect a California Native American prehistoric, archaeological, cultural, spiritual, or ceremonial place, if the conservation easement is voluntarily conveyed.[footnoteRef:116] [116:  Id. § 815.3 (emphasis added).] 

The provisions of the statute read together create a confusing picture. The statute repeatedly mentions that conservation easements are to be voluntarily created and conveyed, suggesting that exactions are not permitted. 
In defining conservation easements, section 815.2(a) states that they must be voluntarily created. The statute does not offer further explanation of this term. The statute also references “voluntary conveyance.” According to section 815, the statute’s purpose is to encourage voluntary conveyance of conservation easements to nonprofits. In section 815.3 delineation of permissible holders (above), the statute states that conservation easements must be “voluntarily conveyed” to government and tribal holders. The statute places no such requirement on nonprofit holders (perhaps because there is already a reference to voluntary conveyance to nonprofits in the purposes section or perhaps because the legislature did not contemplate any form of involuntary conveyance to land trusts).[footnoteRef:117] There is no legislative history providing insight into why this distinction amongst holders exists in the law.[footnoteRef:118] Further, there is no discussion either in available legislative history or in the statute explaining the distinction between voluntary conveyance and voluntary creation. All conservation easements must be voluntarily created; but if they are held by a nonprofit organization, they do not need to be voluntarily conveyed. [117:  Id. § 815.3(a). Thus, the statute opens by stating its intention to encourage voluntary conveyance to nonprofits but does not require conveyance to be voluntary for nonprofits in its section describing permissible holders. The state legislature has amended the holder section twice without adding a voluntary conveyance requirement for nonprofit holders, indicating that this was a purposeful choice.]  [118:  It may be based on a presumption that a nonprofit organization would not be able to force the creation of conservation easements. Because nonprofit organization have neither the ability to exact conservation easements nor eminent domain power, it may have seemed unnecessary. However, this does not explain the distinction between voluntary conveyance and voluntary creation. And this ignores a large category of conservation easements that are exacted by government entities but held by nonprofit organizations.] 

This leads to the question of what the California Legislature intended by “voluntary.” The United States Supreme Court has asserted that exactions are not voluntary because complying with an exaction is not a voluntary act.[footnoteRef:119] The California Legislature, however, might consider exactions voluntary. In section 815.3(b), the legislature may have intended to prohibit exaction of conservation easements by local governments, by explicitly stating “[n]o local governmental entity may condition the issuance of an entitlement for use on the applicant's granting of a conservation easement.”[footnoteRef:120] If the definition of conservation easement ruled out the possibility of exactions, this requirement subsection would be unnecessary. Section 815.3 only prohibits certain exactions: those by local governments. This leaves the door open for exactions by state or federal governments. If the legislature was not referring to exaction when requiring conservation easements to be “voluntarily created,” the legislature must have intended to prohibit condemnation of conservation easements.  [119:  Nollan v. California Coastal Comm’n, 483 U.S. 825 (1987).]  [120:  Cal. Civil Code § 815.3(b). Although the CalCEA does not define “entitlement for use,” other California statutes offer instruction. For example, the California Environmental Quality Act gives examples of entitlements for use: “lease, permit, license, certificate.” CAL. PUB. RES. CODE § 21065.] 

The next question is what the Legislature intended when it required conservation easements held by tribes and government entities to be voluntarily conveyed on top of being voluntarily created. What is the distinction between creation and conveyance?[footnoteRef:121] Conveyance may refer to transfer of conservation easements after creation. Section 815.2 explains that conservation easements are to be “freely transferable.”[footnoteRef:122] Maybe the requirements for conveyance refer to transfer of conservation easements. If so, voluntary conveyance may relate to the will of the original conservation easement holder seeking to transfer the conservation easement. If so, this provision works to prevent tribes and government entities from forcing land trusts to transfer conservation easements to them. However, this is a somewhat surprising requirement because it is not clear how governments could force conveyance without exercising eminent domain, which the statute already appears to prohibit with its restriction to voluntary creation. Theoretically, a conservation easement could be created through donation or sale and then a government could seek to obtain it through condemnation or exaction. This would not change the voluntariness of the creation, but requiring voluntary conveyance would prevent such actions. This seems an unlikely and cumbersome scenario. There would be little motivation for government agencies to take on the burden of being a conservation easement holder if nongovernmental organizations are willing to do the heavy lifting. Furthermore, such conservation easements would not be useful as exactions because the public would not be gaining any additional land protection—merely a transfer of enforcement power for existing land protection.  [121:  Perhaps the California Legislature did not intend to make a distinction between these two things. Maybe it is just clumsy drafting. Canons of statutory interpretation caution us to both be wary of sloppy drafting and to carefully consider the word choice of lawmakers. [Frickey book.] Essentially, I am not sure that the drafters of this statute intended anything by this word choice. Indeed, because interpreting this law in the context of exacted conservation easements is so difficult, I believe that the drafters did not adequately think about the impact this language could have. What is interesting is that these phrases not only remained in place upon amendment, but that the 2004 amendment adding tribes to the list of permissible holders added the phrase yet again.]  [122:  CAL. CIV. CODE § 815.2(a).] 

Alternatively, the requirements of voluntary creation and voluntary conveyance could overlap. When the statute requires voluntary conveyance of a conservation easement, it may refer to the original conveyance of the property interests. If so, it would appear that limitations on voluntary conveyance in section 815.3 are superfluous. Principles of statutory interpretation caution against such an interpretation. For reasons of textual integrity, a reader should assume that the legislature’s specific choice of different phrases was intended to convey separate ideas.[footnoteRef:123] We assume that the legislature did not mean merely to repeat itself.[footnoteRef:124] Because the statute already explained that conservation easements must be voluntarily created, the requirement of voluntary conveyance placed on certain categories of holders should have a separate meaning.[footnoteRef:125] [123:  See WILLIAM N. ESKRIDGE, JR., PHILIP P. FRICKEY, & ELIZABETH GARRETT, LEGISLATION AND STATUTORY INTERPRETATION 376 (2000); Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. 687 (1995) (dissent, Scalia, J,); Hishon v. King & Spaulding, 467 U.S. 69, 77-78 (1984).]  [124:  cite statutory canon.]  [125:  However, if the state really only meant to prohibit exercise of eminent domain to create conservation easements, why wouldn’t it just say so. Why would the legislature use this confusing term ] 

If the “voluntary” designation does not prohibit all exacted conservation easements, some exacted conservation easements may still be enforceable under the CalCEA. To be enforceable under the CalCEA, exacted conservation easements would have to be exacted by the state, federal, or tribal government. The exacted conservation easement would have to be held by the state government, local government, tribal government, or a qualified non-profit organization.[footnoteRef:126] The purposes of the exacted conservation easement would also have to fall under the guidelines of the CalCEA. And finally, the exacted conservation easement would have to be perpetual. If an exacted conservation easement meets all these requirements, the CalCEA provides a potential route of enforcement.  [126:  The federal government is not a permissible holder of a conservation easement under any of the California statutes. But see CAL. CIVIL CODE § 815.9 (stating that CalCEA should not be construed to impair any rights of political subdivisions to hold partial interests in land under other statutes). However, because of the Property Clause of the federal Constitution, the federal government can make its own rules regarding conservation easements arising under a federal scheme and held by the federal government. When a government agency holds a conservation easement, it is holding a property right. The rules about federally owned property are different than for other property. The federal government’s rights as a property owner go beyond mere proprietorship. [citation to Sally Fairfax or Coggins and Wilkinson] Generally, this has only been discussed regarding cases where the government owns fee simple title, so it is not clear how far the property rights would go for instance where the federal government held a nonpossessory property right. Nonetheless, it is important to acknowledge that the federal government does not necessarily play by the same property rights rules as other landowners.] 

[bookmark: _Toc122754037]Table VI‑2: Exacted Conservation Easements under Conservation Easement Statutes
	Name of Law
	Authorized Holders
	Easement Purposes
	Term
	Exactions

	Scenic Easement Deed Act (SEDA)
	Local governments 
	Scenic and aesthetic values 
	Perpetual or term
	Not specifically prohibited

	Open Space Easement Act 
	Local governments
	Open space values 
	Perpetual or term
	Not specifically prohibited

	Conservation Easement Act (CalCEA)
	Non-profits
	Conservation values
	Perpetual
	Not clear if prohibited. Exactions for federal, state, or tribal government could be permissible (not local governments)


[bookmark: _Toc122754001][bookmark: _Toc283071081]Case Study #1: Enforceability of the Chin Easement under California Conservation Easement Statutes
[bookmark: _Toc119847623]Now that we have a richer picture of California’s conservation easement law, this section examines the first case study exacted conservation easement—the Chin Easement—to assess whether they are enforceable under these statutes. Because every state’s conservation easement framework is different, an evaluation of enforceability must be conducted individually for each state, each underlying permitting scheme, and each exacted conservation easement. These case studies demonstrate the customized level of inquiry needed. It is impossible to make any blanket statements for these exactions and, therefore, inappropriate to draw any broad conclusions beyond the perception that determining the enforceability of exacted conservation easements is confusing, time-consuming, and must be carried out on an easement-by-easement basis. 
[bookmark: _Toc119847624][bookmark: _Toc122754002]As explained above, the Chin easement is a simply worded document restricting development, permitting fire control, and obliging the parties to comply with the HCP that does not explicitly reference its relation to the Endangered Species Act or its status as an exacted conservation easement. The Chin easement does however reference an HCP, imply that it is exacted, and makes clear that it is a servitude created for conservation purposes. San Mateo County is the holder of the Chin Easement.
[bookmark: _Toc283071082]a.	SEDA
The Scenic Easement Deed Act may apply to the Chin Easement. However, it is not clear that the Chin Easement’s goals are in line with those required under SEDA. SEDA specifically enables county governments to acquire lesser interests in real property “to preserve, through limitation of their future use, open spaces and areas for public use and enjoyment.”[footnoteRef:127] The Chin Easement relates to a public benefit, but not a direct public use. The goals of the Chin Easement are to protect endangered species and to conserve biodiversity.[footnoteRef:128] Courts may not view the benefits of species protection and biodiversity  as “for public use and enjoyment.”  [127: CAL. GOV’T. CODE § 6950.]  [128:  Chin Easement at 1.] 

Section 6951 of SEDA states:
The Legislature finds that the rapid growth and spread of urban development is encroaching upon, or eliminating, many open areas and spaces of varied size and character, including many having significant scenic or esthetic values, which areas and spaces if preserved and maintained in their present open state would constitute important physical, social, esthetic or economic assets to existing or impending urban and metropolitan development.[footnoteRef:129] [129:  Cal Gov’t Code § 6951.] 

The statute emphasizes scenic and aesthetic values, but links those scenic values to other broader interests. Thus, although one may not normally think of biodiversity and species protection as an aesthetic goal, SEDA may still be applicable because the statute specifically names “physical, social, esthetic, or economic assets.” Courts have linked biodiversity protection directly to economic assets.[footnoteRef:130] Indeed, Congress drew upon its commerce power in enacting the Endangered Species Act, explicitly recognizing the economic interests of Americans in the protection of threatened and endangered species.[footnoteRef:131] Additionally, this statute ties its goals to the threats from urban development. The plight of the endangered species on San Bruno Mountain is a direct result of urban development, as is the case with many HCPs.[footnoteRef:132] [130:  See, e.g., Nat’l Ass'n Home Builders v. Babbitt, 130 F.3d 1041, 1052-53 (D.C. Cir. 1997).]  [131:  16 U.S.C. § 1531.]  [132:  Karin P. Sheldon, Habitat Conservation Planning: Addressing the Achilles Heel of the Endangered Species Act, 6 N.Y.U. ENVTL. L.J. 279, 300-01 (1998).] 

Section 6954 of the SEDA further supports the notion that the Chin Easement falls under its wing:
For the purposes of this chapter an "open space" or "open area" is any space or area characterized by (1) great natural scenic beauty or (2) whose existing openness, natural condition, or present state of use, if retained, would enhance the present or potential value of abutting or surrounding urban development, or would maintain or enhance the conservation of natural or scenic resources.[footnoteRef:133] [133:  CAL GOV’T CODE § 6954.] 

[bookmark: _Toc117255765][bookmark: _Toc117255766][bookmark: _Toc119847625]Arguably, the Chin Easement covers an area whose natural condition enhances conservation of natural resources, if endangered species habitat and biodiversity are a natural resource. Thus, the Chin Easement may fall under SEDA’s purview. 
Although SEDA does not have any specific provisions regarding enforcement, if a conservation easement meets the required elements of SEDA, it may be enforceable. But SEDA does not provide any greater assurances beyond allowing the County to hold a partial interest in land. For example, it does not describe any duties on the part of the County. SEDA does not explain any rules for the conservation easements it covers. It merely enables counties to accept partial interests in land, but does not explain whether these partial interests need to adhere to traditional property-law rules. For example, if a county holds a SEDA easement, can the scenic easements defy traditional property law rules and still be enforceable? SEDA does not even explain what rules guide terminating the scenic easements. Unfortunately, courts have rarely examined or interpreted the statute.[footnoteRef:134] Thus, the Chin Easement may be enforceable under SEDA, meaning that the court could uphold the arrangement as valid based on SEDA.  [134:  A Westlaw search for cases that mention the statute only yielded three cases. Two of those have been vacated. The third, Stevens v. Watson, 94 Cal.Rptr. 190 (1971), mentions the statute only in relation to real estate assessment of land values. The judicial system does not provide guidance on how this law might be used or interpreted. ] 

[bookmark: _Toc122754003][bookmark: _Toc283071083]b.	OSEA
Under the OSEA, counties with general plans may “accept grants” of open-space easements. It is not clear that that the Chin Easement meets these requirements. Because the County of San Mateo’s General Plan was written in 1986, it was in place in 1990 when the County obtained the Chin Easement.[footnoteRef:135] If the County exacted the Chin Easement and thereby coerced the Chins into establishing the Chin Easement, is this really accepting a grant? It is unclear whether an exaction is equal to a grant. An exaction could be interpreted as granting or giving something to the County, or a court may view an exaction as something other than a grant. Here, the Chin Easement was an instrument, and the Chins relinquished their right to develop the land in perpetuity. [135:  SAN MATEO COUNTY GENERAL PLAN, available at http://www.co.sanmateo.ca.us/planning/documnts.html.] 

Furthermore, the Chin Easement would not be effective under the OSEA until accepted by resolution of the governing body of the County with the acceptance endorsed on the instrument. The Chin Easement is signed and accepted by the County of San Mateo, but I cannot determine whether the County Board of Supervisors passed a resolution accepting the Chin Easement. The online records for Board of Supervisor meetings extend only back to 2000, and County staffmembers were unable to find record of a resolution.[footnoteRef:136] The resolution requirement is not trivial, because to accept the resolution, the Board of Supervisors must make detailed findings as outlined in section 51084 of the OSEA: [136:  This does not mean that there was not a resolution. Unfortunately, because the Chin Easement does not specify a date upon which a resolution might have been enacted, the only way to track a resolution this old is to go through the records one-by-one. I contacted the County Board of Supervisors and they tried to track down such a resolution for me, but did not find anything. E-mails and telephone calls with William Chiang, legislative aide to County Supervisor Adrienne J. Tissier August – September 2005.] 

No grant of an open-space easement shall be accepted or approved by a county or city, unless the governing body, by resolution, finds:
(a) That the preservation of the land as open space is consistent with the general plan of the county or city; and
(b) That the preservation of the land as open space is in the best interest of the county or city and specifically because one or more of the following reasons exist:
(1) That the land is essentially unimproved and if retained in its natural state has either scenic value to the public, or is valuable as a watershed or as a wildlife preserve, and the instrument contains appropriate covenants to that end.
(2) It is in the public interest that the land be retained as open space because such land either will add to the amenities of living in neighboring urbanized areas or will help preserve the rural character of the area in which the land is located.
(3) The public interest will otherwise be served in a manner recited in the resolution and consistent with the purposes of this subdivision and Section 8 of Article XIII of the Constitution of the State of California.
The resolution of the governing body shall establish a conclusive presumption that the conditions set forth in subdivisions (a) and (b) have been satisfied.[footnoteRef:137] [137:  CAL GOV’T CODE § 51086.] 

It is not clear that the Chin Easement will clearly fit into this framework. Subsection (1) may apply because the purpose of the Chin Easement is to protect endangered species and the County has established a wildlife preserve/butterfly sanctuary on the mountain. However, it does not appear that this parcel is part of the preserve. Although its existence may benefit the preserve, subsection (1) indicates that the parcel be used as a preserve. The City of Brisbane where this parcel is located is suburban, not rural, in character and therefore subsection (2) is not applicable. Subsection (3), which serves as a catch-all, may well be the most appropriate subsection to justify acquiring the conservation easement, if one considers the Chin Easement to be within the general purposes described by the OSEA. Section 8 of Article XIII of the California Constitution enables protection of land for conservation of natural resources. If one considered butterflies or biodiversity a natural resource, the Chin Easement would meet that requirement. However, the Chin Easement must also be consistent with the purposes of the OSEA. Because legislative purposes of the OSEA is to protect open space,[footnoteRef:138] it is not clear whether protection of endangered species habitat that does not qualify as open-space would meet this requirement. [138:  CAL. GOVT. CODE §§ 51070-51073.] 

The discussion of which subsection may apply to the Chin Easement is academic, because what matters is how the County Board of Supervisors viewed the Chin Easement back in 1990 and how the Board articulated the purposes within a resolution. If the Board of Supervisors did not pass a resolution regarding the Chin Easement, it does not matter whether the Chin Easement can be proven to fit within the OSEA framework; the OSEA will simply not apply without the resolution.
If the Chin Easement is enforceable under the OSEA, enforcement provisions kick in. Section 51058 of the OSEA explains that neither the County of San Mateo nor the City of Brisbane (where the Chin Easement is located) may issue a building permit that will conflict with any terms of the Chin Easement. Additionally, the County has the duty to seek an injunction when necessary. “[T]he city or county shall seek by appropriate proceedings an injunction against any threatened construction or other development or activity on the land which would violate the easement and shall seek a mandatory injunction requiring the removal of any structure erected in violation of the easement.”[footnoteRef:139] If the County does not take enforcement measures, or if the County itself violates an OSEA easement, citizens may bring proceedings.[footnoteRef:140] The statute grants standing to any property owner or resident of the County and gives that person the right to seek an injunction.[footnoteRef:141] Although the statute does not specify this with clarity, it appears that the citizen may bring an injunction action directly against the easement violator—whether that is the landowner or a third party. Unfortunately, the OSEA does not appear to offer an avenue to enforce the Chin Easement because there is no known County resolution regarding it. This leaves the CalCEA as the remaining potential validation route under California conservation easements laws. [139:  CAL GOV’T CODE § 51086 (emphasis added).]  [140:  Id.]  [141:  Id.] 

[bookmark: _Toc119847626][bookmark: _Toc122754004][bookmark: _Toc283071084]c.	CalCEA
The CalCEA defines a conservation easement as a 
limitation in a deed, will, or other instrument in the form of an easement, restriction, covenant, or condition, which is or has been executed by or on behalf the owner of the land subject to such easement and is binding upon successive owners of such land, and the purpose of which is to retain land predominantly in its natural, scenic, historical, agricultural, forested, or open-space condition.[footnoteRef:142] [142:  CAL. CIV. CODE § 815.1.] 

The Chin Easement might fall under this definition, but it is not immediately obvious that it does. The Chin Easement does not delineate its purposes or goals, as most conservation easements do. However, in its opening paragraphs, the easement speaks of the “substantial public benefit” to be derived from achievement of the objectives of the San Bruno Mountain HCP. If achieving the objectives of the HCP is the Chin Easement’s purpose, it is not clear that this purpose aligns with the statutorily required purpose of “retain[ing] land predominantly in its natural, scenic, historical, agricultural, forested, or open-space condition.”[footnoteRef:143] However, in the “Use of Easement” section of the Chin Easement, the instrument explains that the “Easement shall be left in its natural state.” Thus, the Chin Easement appears to satisfy the elements required by the definition of a conservation easement in California Civil Code section 815.1.[footnoteRef:144] [143:  ID.]  [144:  Note, other conservation easement exacted under the ESA may not satisfy this definition. In some instances, it may be preferable to manage a land for habitat or modify land in some way. This would directly conflict with the purpose of leaving land in its natural state.] 

Section 815.2(a) of the CalCEA further explains that a conservation easement is “an interest in real property voluntarily created and freely transferable.”[footnoteRef:145] The Chin Easement appears to be an interest in real property, but it is not clear whether it was voluntarily created. There is nothing in the document that indicates that the Chins were forced or coerced into the arrangement. Indeed, without interviewing the Chins, it may be difficult to determine how voluntary the grant was. Of course, this also leads back to the discussion of whether an exaction is ever voluntary.  [145:  CAL. CIVIL CODE § 815.2(a).] 

The requirement that the Chin Easement be “freely transferable” runs us into a stumbling block. Under the section heading “Successors and Assigns,” the instrument explains that the County of San Mateo has “no right to assign or otherwise transfer the rights granted by way of this Easement, and any attempt to make such an assignment or transfer will be deemed a breach of this grant.”[footnoteRef:146] Thus, the Chin Easement is not enforceable under the CalCEA because it is not freely transferable as required by the act.  [146:  Chin Easement at 3-4.] 

Section 815.3 explains who may hold a conservation easement, stating that a local government can be a conservation easement holder as long as “the conservation easement is voluntarily conveyed.”[footnoteRef:147] AS mentioned above, it is not clear what conveyance means under this statute. If it means creation, there may be enforceability concerns here because exacted conservation easements are not voluntarily created. If conveyance does not refer to the initial establishment of a conservation easement but instead to the subsequent transfer of the conservation easement, there are likely no enforcement concerns here.. Because the County was the original holder of the Chin Easement, and it has not been conveyed from another holder, this section may not affect the analysis.  [147:  CAL. CIVIL CODE § 815.3(b).] 

Section 815.2(b) also states that a local government entity cannot “condition the issuance of an entitlement for use on the applicant’s granting of a conservation easement.”[footnoteRef:148] This prohibits exacting conservation easements. This prohibition, however, is specifically a limitation on local government entities. Therefore, the next issue is determining what entity did the exacting. Because the ESA is a federal statute administered by the Services, the Services might be characterized as the exacters. As issuers of HCP permits, the Services could be described as exacting conservation easements in exchange for HCP permits. In that case, there would be no difficulty under the CalCEA because it does not prohibit the federal government from exacting conservation easements. However, it is not clear that the federal government is always the entity doing the exacting. Often, counties hold HCP permits. The counties then may then use their HCP permit allowances to guide their issuance of other permits. In that case, the permits held by individuals are not HCP permits, and the county imposes any exactions involved in the course of issuing land-use permits. At other times, the county (or other public entity holding an HCP permit) may create a sub-permitting program whereby it allows individual developers to have part of the HCP permit. In such a situation, it is not clear whether the permit issuer (and thus the exacting entity) is the county or the federal government. For this reason, one must examine the details of the HCP closely to determine who is actually holding the HCP permit.  [148:  Id.] 

Here, it appears that the County of San Mateo exacted the Chin Easement. Nothing in the HCP or its Implementing Agreement suggests that the Chins are HCP permit holders. They were not on the HCP steering committee or drafting committee. The Implementing Agreement specifically indicates that the U.S. Fish and Wildlife Service issued HCP permits to the County of San Mateo and the Cities of San Bruno, Brisbane, and South San Francisco.[footnoteRef:149]  [149:  IA, supra note XX at 17.] 

The Implementing Agreement explains that permits issued by HCP-permit holders must ensure that any permits they issue will comply with the HCP and its Implementing Agreement. Thus, any permit issued to the Chins from the County would have been a County-issued permit that complied with the San Bruno Mountain HCP. The text of the Chin Easement indicates that the Chins receive a building permit in exchange for creating the easement. There is nothing to indicate that this building permit could be characterized as an HCP permit and nothing that would indicate the federal government (or even state government) would be issuing that permit. Thus, this building permit condition directly removes the Chin Easement from the purview of the CalCEA because it was exacted by a local government, and thus, conflicts with section 815.3(b).
Thus, the Chin Easement does not fall within the guidelines of the CalCEA both because it is not transferable and because it is an exaction by a local government. The fact that the Chin Easement cannot be enforced under the CalCEA does not automatically invalidate it. Indeed, section 815.9 of the CalCEA explains that the statute does not “impair or conflict with the operation of any law or statute conferring upon any political subdivision the right or power to hold interests in land comparable to conservation easements.”[footnoteRef:150] [150:  CAL. CIVIL CODE § 815.9.] 

[bookmark: _Toc122754038]Table VI‑3: The Chin Easement & California Conservation Easement Statutes
	Name of Law
	Authorized Holder?
	Easement Purposes in line with statute?
	Proper Duration?
	Exactions OK?
	Other
Req’t?
	Is the Chin Easement Enforceable Under the Statute?

	The SEDA
	Yes 
	Uncertain 
	Yes 
	Not specifically prohibited
	
	Maybe

	The OSEA 
	Yes 
	Uncertain

	Yes 
	Not specifically prohibited
	No county resolution located
	Maybe 

	The CalCEA
	Yes 
	Yes
	Yes
	Exactions by local govt. prohibited
	Not freely transferable
	No


California conservation easement statutes may protect the Chin Easement. SEDA is the statute most likely to apply, but its application depends on whether a court would interpret the purposes of the Chin Easement as serving aesthetic goals. The OSEA will not apply unless the County passed a resolution approving the Chin Easement. The CalCEA does not apply because the Chin Easement is not assignable and it was exacted by a local government. If none of the three conservation easement statutes applies, the validity of the Chin Easement may rest upon traditional property rules. Of course, these are the very rules that gave rise to conservation easement statutes in the first place, so it is likely that conservation easements will run into obstacles when looking to servitude law for validity and enforceability.
[bookmark: _Toc283071085]Case Study #2: Enforceability of the Cajon Creek Conservation Easement under California Conservation Easement Statutes
Examination of the first case study presents some concerns for the enforceability of exacted conservation easements in general and Chin Easement in particular. This section examines whether the Cajon Creek Conservation Easement is enforceable under state conservation easement statutes. Neither the Scenic Easement Deed Act nor the Open Space Easement Act apply to the Cajon Creek Conservation Easement because the California Department of Fish and Game (a state agency) is not a permissible holder under either statute. SEDA only validates holdings by city and county governments.[footnoteRef:151] The OSEA only permits holding by city and county governments or qualifying nonprofit organizations. [151:  CAL. GOV’T CODE § 6950.] 

The in applicability of SEDA and the OSEA are somewhat of an academic inquiry as the Cajon Creek Conservation Easement specifically states that it is being entered into pursuant to CalCEA.[footnoteRef:152] Unfortunately, this agreement is not valid under the CalCEA. There is no dispute that California’s Department of Fish and Game is a permissible holder because section 815.3(b) recognizes that any state agency authorized to own land may hold a conservation easement. [152:  Cajon Creek Conservation Easement at 2, ¶1.] 

The purposes of the Cajon Creek Conservation Easement also appear in line with those required by CalCEA. The statute explains that the purposes of a conservation easement must be “to retain land predominantly in its natural, scenic, historical, agricultural, forested, or open-space condition.”[footnoteRef:153] The Cajon Creek Conservation Easements describes its purpose as “assuring that the Property will be retained … in a natural condition” and prohibits and uses of the property that “will significantly impair or interfere with the Conservation Values of the Property” unless those uses are already contemplated by the agreement.[footnoteRef:154] The purpose section also states that there will be no uses of the property inconsistent with the habitat conservation purposes of the agreement.[footnoteRef:155] Although the purpose of the conservation easement is to protect the Kangaroo rat habitat, the Agreement states that mining of minerals can continue on the property. It is not clear what level of mining would disqualify this conservation easement as no longer “predominantly” working to retain land in its natural state. [153:  CAL. CIV. CODE § 815.]  [154:  Cajon Creek Conservation Easement at 2. ]  [155:  Id.] 

The aspect of the Cajon Creek Conservation Easement that creates the biggest conflict with the statute, is the fact that it is not perpetual. Section 815.2(b) of CalCEA requires conservation easements to be perpetual in duration. The Cajon Creek Conservation Easement is labeled as a “Temporary Conservation Easement” without a specific duration identified. The California Department of Fish and Game contact for this conservation bank affirmed that there is no end to the temporary conservation easement and instead the parties plan to renegotiate a permanent conservation easement over the entire parcel once all of the credits in the conservation bank have been purchased (currently projected to be 2025). Without a clear duration on the Cajon Creek Conservation Easement, a court might determine that it is a perpetual agreement because it invokes section 815. However, neither party intended it to be perpetual. Also, another conservation easement executed by the same parties on the same day is a permanent conservation easement—indicating that the parties make a clear choice against perpetuity for this conservation easement. The Cajon Creek Conservation Easement also references a Memorandum of Understanding, stating that the Grantor and Grantee intends to protect the property in accordance with it.[footnoteRef:156] The MOU states that conservation easements can be either permanent or temporary.[footnoteRef:157] Even a liberal construction of CalCEA (as required by the statute),[footnoteRef:158] would unlikely find a temporary conservation easement valid. [156:  Cajon Creek Conservation Easement at 1.]  [157:  Memorandum of Understanding and Implementation Agreement for the Cajon Creek Habitat Management Area at 9. This MOU has expired and has not been renewed.]  [158:  CAL. CIV. CODE § 816.] 

The two exacted conservation easements examined here, one from 1990 and one from 1998 both present serious concerns regarding validity under the state conservation easement statutes. The Chin Easement may be enforceable under SEDA or the OSEA if certain conditions are met. The Cajon Creek Conservation Easement is clearly not enforceable under those statutes because it is not held by a permissible entity. It appears that neither agreement is enforceable under California main conservation easement statute, the CalCEA. The Chin Easement fails the test because it is not freely transferable and was exacted by a local government. The Cajon Creek Conservation Easement fails because it is not perpetual.
Table VI‑4: The Cajon Creek Conservation Easement & California Conservation Easement Statutes
	Name of Law
	Authorized Holder?
	Easement Purposes in line with statute?
	Proper Duration?
	Exactions OK?
	Other
Req’t?
	Is the Cajon Creek Conservation Easement Enforceable Under the Statute?

	The SEDA
	No
	Yes
	Yes
	Not specifically prohibited
	
	No

	The OSEA 
	No
	Yes
	Yes
	Not specifically prohibited
	No County resolution
	No

	The CalCEA
	Yes
	Yes
	No
	Exactions by local govt. prohibited
	
	No


[bookmark: _Toc122754005][bookmark: _Toc283071086]State Servitude Law
Where statutory requirements for conservation easements cannot be met, state servitude law may provide enforcement options. California servitude law recognizes easements, real covenants, and equitable servitudes. All three of these common law categories may be applicable to exacted conservation easements, but the restrictions regarding these categories limit their effectiveness for enforcing exacted conservation easements.
1. [bookmark: _Toc283071087]Legal Framework
[bookmark: _Toc283071088]a.	Easements
[bookmark: _Ref122084781]California common law defines an easement as “an incorporeal interest in the land of another that gives its owner the right to use the land of the other person or to prevent the other property owner from using his or her land.”[footnoteRef:159] Easements in California may be affirmative or negative.[footnoteRef:160] They may be appurtenant or in gross.[footnoteRef:161] In many jurisdictions, easements-in-gross are not transferable. Luckily, in California an easement-in-gross is clearly alienable, assignable, and inheritable.[footnoteRef:162] Unfortunately, California statutory law specifically delineates potential easement purposes and none of these purposes fit habitat protection and conservation goals. [159:  MILLER & STARR, CALIFORNIA REAL ESTATE, § 15:1 (3d ed. 2004); see also Mehdizadeh v. Mincer, 46 Cal.App.4th 1296, 1306 (1996) (“An easement gives a nonpossessory and restricted right to a specific use or activity upon another's property, which right must be less than the right of ownership.”) (citation omitted).]  [160:  4 WITKIN, SUMMARY 9TH (1990) REAL PROP, § 434, p. 614; CAL. CIVIL CODE § 801 et seq.]  [161:  See Roth v. Cottrell 112 Cal.App.2d 621, 623 (1952) (appurtenant easement); Porto v. Vosti 136 Cal.App.2d 395, 397 (1955) (same); LeDeit v. Ehlert 205 Cal.App.2d 154, 165 (1962) (easement-in-gross).]  [162:  Cal. Civil Code §§ 802, 1044; THOMAS S. BARRETT & PUTNAM LIVERMORE, THE CONSERVATION EASEMENT IN CALIFORNIA 113 (1983).] 

The following land burdens, or servitudes upon land, may be attached to other land as incidents or appurtenances, and are then called easements:
1. The right of pasture; 
2. The right of fishing;
3. The right of taking game; 
4. The right-of-way; 
5. The right of taking water, wood, minerals, and other things; 
6. The right of transacting business upon land;
7. The right of conducting lawful sports upon land; 
8. The right of receiving air, light, or heat from or over, or discharging the same upon or over land; 
9. The right of receiving water from or discharging the same upon land; 
10. The right of flooding land; 
11. The right of having water flow without diminution or disturbance of any kind; 
12. The right of using a wall as a party wall; 
13. The right of receiving more than natural support from adjacent land or things affixed thereto; 
14. The right of having the whole of a division fence maintained by a coterminous owner; 
15. The right of having public conveyances stopped, or of stopping the same on land; 
16. The right of a seat in church; 
17. The right of burial;
18. The right of receiving sunlight upon or over land as specified in Section 801.5.[footnoteRef:163] [163:  CAL. CIVIL CODE § 801.] 

This is a list of the traditional easements, and it includes both appurtenant and in gross easements.[footnoteRef:164] California courts have not expressly stated whether the list of easements in gross set forth in the code is exclusive. However, there is judicial language regarding the nonexclusiveness of the statutory list of appurtenant easements.[footnoteRef:165] Courts have recognized two types of easements in gross not listed in the statute. First, common law recognizes an easement-in-gross related to navigation and the public trust. The public has a navigation easement across any navigable lake, stream, or other water within the state even if the land under that water is privately owned.[footnoteRef:166] Second, courts have recognized utility easements.[footnoteRef:167] Thus, it is a possible that a California court would recognize and enforce a conservation easement even though it is not on the list of permissible in gross easements, but this action is uncertain because no court has yet addressed the question. Notably both of these additional easements in gross are affirmative easements. Conservation easements are negative, and courts may be less amenable to approving them as an additional permissive category of easements given the traditional restrictions on permissible negative easements. [164:  Section 802 specifically explains that items 1-5, 16, and 17 can be held in gross. It also added the “right of taking rents and tolls” to the list of permissible easements-in-gross.]  [165: Wright v. Best, 19 Cal.2d 368, 382 (1942) (“Although an easement of pollution is not among the servitudes specified in section 801 of the Civil Code, that section does not purport to enumerate all the burdens which may be attached to land for the benefit of other property.”) (citing Jersey Farm Co. v. Atlanta Realty Co., 164 Cal. 412 (1913)).]  [166:  Marks v. Whitney, 6 Cal.3d 251, 259 (1971); People v. Sweetser, 72 Cal.App.3d 278, 283 (1977). ]  [167:  MILLER & STARR, 6 Cal. Real Est. § 15:7 (3d ed. 2005).] 

[bookmark: _Toc283071089]b.	Real Covenants
In California, real covenants and equitable servitudes must benefit a particular parcel of land.[footnoteRef:168] The statutory requirements for real covenants are laid out in the California Civil Code.[footnoteRef:169] Sections 1460 and 1462 explain that only appurtenant covenants contained in grants of estates in real property will run with the land.[footnoteRef:170] Section 1468 lays out the requirements for permissible covenants and section 1468(c) details the list of permissible restrictions.[footnoteRef:171]  [168:  CAL CIVIL CODE § 1468; Marra v. Aetna Const. Co., 15 Cal.2d 375 (1940); Cal. Packing Corp. v. Grove, 196 P. 891 (Cal.App.3.Dist.,1921).]  [169:  CAL. CIVIL CODE § 1460-1471.]  [170:  CAL. CIVIL CODE §§ 1460;1462. Accord Richland Calabasas v. City of Calabasas, 45 Fed. Appx. 661 (9th Cir. 2002) (unpublished decision).]  [171:  Cal. Civil Code § 1468(c).] 

Section 1471, added in 1995, describes a situation where covenants requiring a landowner to refrain from an action are permissible. Specifically, this section creates a category called “environmental restrictions.” This sounds promising for exacted conservation easements, but it only applies to restrictions that work to protect the environment from hazardous materials as defined by the state Health and Safety Code. The fact that the legislature contemplated environmental restrictions, but severely limited the permissible goals of such restrictions, indicates that the California Legislature did not intend to broadly allow creation of conservation easements under the state statutes regarding covenants.
[bookmark: _Toc283071090]c.	Equitable Servitudes
If the requirements for a real covenant are not met, a court might enforce an agreement as an equitable servitude.[footnoteRef:172] California case law on the enforcement of equitable servitudes indicates that such agreements are not enforceable where they are personal.[footnoteRef:173] That is, unless the agreement benefits a parcel of land instead of a person, it will not be enforceable in equity.[footnoteRef:174]  [172:  Moe v. Gier, 116 Cal.App. 403 (1931).]  [173:  Anthony v. Brea Glenbrook Club, 58 Cal.App.3d 506 (1976).]  [174:  Hunt v. Jones, 149 Cal. 297 (1906).] 

These requirements for real covenants and equitable servitudes mean they do not provide a likely route for validating exacted conservation easements. A California court would have to be persuaded to reject the rule that the burden will not run with the land where the benefit is in gross. Or perhaps a court would be willing to carve out an exception to the rule. This seems unlikely however because of the background justification for the prohibition. Although the courts have been far from clear on this,[footnoteRef:175] the California rule appears to stem from a desire to promote the free use of land.[footnoteRef:176] Conservation easements add perpetual restrictions on land, tying up the land, which the California legislature has only allowed in specific situations.  [175:  See, e.g., Chandler v. Smith, 170 Cal.App.2d 118, 120 (1959) (uphold the rule for reasons of stare decisis, but never explaining the original justification); Marra v. Aetna Construction, 15 Cal.2d 375, 378 (1940) (same).]  [176:  Kent v. Koch, 166 Cal.App.2d 579, 585-86 (1958) (resolving any doubts about enforceability of servitudes in favor of the free use of land).] 

[bookmark: _Toc122754039]Table VI‑5: Enforceability of Exacted Conservation Easements Under Servitude Law
	Servitude
	Application to Exacted Conservation Easements

	Easement
	Unlikely - Only enforceable if a court is willing to expand the list of permissible easements

	Real Covenant
	Unlikely – only if appurtenant

	Equitable Servitude
	Unlikely – only if appurtenant 


[bookmark: _Toc122754007][bookmark: _Toc283071091]Case Study #1: Enforceability of the Chin Easement under California Servitude Law
[bookmark: _Ref121488474][bookmark: _Ref121488478]California laws regarding traditional servitudes do not present a rosy picture for the enforcement of exacted conservation easements. This section looks specifically at how the Chin Easement might be enforced under state servitude law. None of the three categories of servitudes appears to apply. First, the Chin Easement is not likely enforceable as an easement under California law because it does not fit the list of permissible easements, and an expansion of this list to cover conservation easements seems unlikely. Second, the Chin Easement is not enforceable as a real covenant under California law. Section 1468 outlines the requirements for permissible real covenants where the burden runs with the land under California law. It requires the agreement to be between two owners of land. It is not clear whether the County is entering into the agreement with the Chins based on its status as landowner or based on its status as a regulatory authority.[footnoteRef:177] Because the agreement does not mention any County-owned land, it appears more likely that the County’s is operating in its capacity as a regulatory authority. Further, the covenant must work to the benefit of land owned by the County.[footnoteRef:178] The Chin Easement states that its purpose is to protect endangered species and conserve biodiversity. These benefits do not appear directly tied to any land owned by the County. Thus, the Chin Easement appears not to meet the basic elements of a real covenant under section 1468. [177:  See Richland Calabasas v. City of Calabasas, 45 Fed. Appx. 661 (9th Cir. 2002) (unpublished decision).]  [178:  CAL. CIVIL CODE § 1468:
Each covenant, made by an owner of land with the owner of other land … to do or refrain from doing some act on his own land, which doing or refraining is expressed to be for the benefit of the land of the covenantee, runs with both the land owned by … the covenantor and the land owned by … the covenantee and shall, … benefit or be binding upon each successive owner, …where all of the [delineated] requirements are met.] 

Where covenants do not meet the requirements of the California Civil Code, courts may enforce the agreements in equity. It is not clear what a court would do with the Chin Easement where there is a written instrument conveying an interest in gross to a public entity that declares itself to run with the land, but generally state common law indicates that the burden of an equitable servitude will not run with the land where the benefit is in gross. The prohibition on running with the land means that the arrangement will not remain in place if the property changes hands. I do not know if the Chins still own the burdened land. If there are new landowners, a court is unlikely to enforce the agreement as an equitable servitude under current California law. 
[bookmark: _Toc122754040]Table VI‑6: Enforceability of Chin Easement under State Servitude Rules
	Servitude
	Application to Chin Easement

	Easement
	No

	Real Covenant
	No

	Equitable Servitude
	Possibly


[bookmark: _Toc283071092]Case Study #2: Enforceability of the Cajon Creek Conservation Easement under California Servitude Law 
The analysis of enforceability of the Cajon Creek under state servitude law closely follows the analysis of the Chin Easement above.
First, the Cajon Creek Conservation Easement is not likely enforceable as an easement under California law because it does not fit the list of permissible easements, and an expansion of this list to cover conservation easements seems unlikely. 
Second, the Cajon Creek Conservation Easement is not likely enforceable as a real covenant under California law because it is not an agreement between two owners of land. The agreement does not mention any state-owned land.[footnoteRef:179] There is nothing in the agreement to indicate that its purpose is to benefit a specific state-owned parcel,[footnoteRef:180] nor is there any state-owned land nearby.[footnoteRef:181]  [179:  Cajon Creek Conservation Easement and MOU.]  [180:  Id.]  [181:  Check CPAD database for closest state-owned land.] 

Third, it is unlikely that a court would enforce the Cajon Creek Conservation Easement as an equitable servitude. It may be that a court would enforce the agreement between the two original parties to the agreement but the burden of equitable servitudes does not run with the land where the benefit is in gross (as it is here). The Cajon Creek Conservation Easement was entered into by the state and CalMat. It appears that CalMat merely changed its name to Vulcan Materials (the current landowner). If instead, Vulcan Materials is an entirely new entity, the conservation easement may not be enforceable against them as an equitable servitude.
Table VI‑7: Enforceability of Cajon Creek Conservation Easement under State Servitude Rules
	Servitude
	Application to Cajon Creek Conservation Easement

	Easement
	NO

	Real Covenant
	NO

	Equitable Servitude
	NO


[bookmark: _Ref122614164][bookmark: _Ref122614168][bookmark: _Toc122754008][bookmark: _Toc283071093]Other State Law Concepts: Exactions Enforceable as Exactions
There is another possibility beyond state conservation easement statutes or servitude law for enforcement of exacted conservation easements under California law. Courts might choose to uphold exacted conservation easements because they are exactions. A few California cases seem to point to the conclusion that conditions of conditional use permits may be enforceable regardless of state property-law rules. 
In Ojavan Investors v. California Coastal Commission, a California Court of Appeals indicated that California property law definitions of covenants do not apply to exactions.[footnoteRef:182] In that case, two developers received permits for residential construction activities in the coastal zone under the California Coastal Act[footnoteRef:183] in exchange for, among other things, extinguishing development rights over certain parcels by creating scenic easements.[footnoteRef:184] Later, activities on these parcels that should have been prevented by those scenic easements and development restrictions led the California Coastal Commission to bring actions against the infringers.[footnoteRef:185]  [182:  26 Cal.App.4th 516, 526 (1994).]  [183:  California Coast Act of 1976, CAL. PUB. RESOURCES CODE, § 30000. ]  [184:  Ojavan, 26 Cal.App.4th at 521. The restrictions in this case were called scenic easements and “declarations of restrictions.” Id.]  [185:  Id. at 522. The developers had recorded the restrictions in the Los Angeles County Recorder’s office. That office alerted the Coastal Commission of the violations when some of the lots were divided and sold. The restrictions specifically indicated that they were related to the issuance of conditional use permits under the California Coastal Act. Such mention of relation to underlying permitting schemes and structures does not always occur, but this example demonstrates why it would be a good idea to include this information in exacted conservation easements.] 

The infringers in this case were not permitees or permit issuers. The developers who obtained the permits purchased development rights over other parcels (instead of burdening land that they owned).[footnoteRef:186] Essentially, they paid two landowners (Sophisticated Investments and Dan Bochner) not to develop their land.[footnoteRef:187] These landowners were supposed to hold the restricted land as whole parcels.[footnoteRef:188] Dan Buchner, however, subsequently subdivided his land and sold several parcels.[footnoteRef:189] The purchasers of Buchner’s parcels then sought to sell them to other parties.[footnoteRef:190] The entities that purchased the land from Buchner are the parties in Ojavan.[footnoteRef:191] They are not associated with the permit (indeed they had no knowledge of it) and they were not involved in structuring the covenants or scenic easements. When the Coastal Commission learned of the parties’ intention to subdivide further and to sell parcels for residential development, it issued a cease and desist order (CDO) against them.[footnoteRef:192] The Ojavan case arose as the purchasers challenged this CDO. Neither the permit holders nor the original landowners who agreed to the development restrictions were parties in the case. [186:  Id. at 521.]  [187:  Id.]  [188:  Id. at 522.]  [189:  Id ]  [190:  Id.]  [191:  Id.]  [192:  Id. ] 

Among other arguments, the landowners contended that the restrictions were not valid covenants under California property law, citing California Civil Code section 1457.[footnoteRef:193] The court made short work of that argument by explaining that restrictions in question were not covenants as contemplated by that statute and therefore they did not need to follow those rules. The court explained that the property-law statutes referenced apply only to covenants contained in “grants of estates in real property.”[footnoteRef:194]  [193:  Id. at 526.]  [194:  Id. at 526 (explaining California Civil Code 1457 applies only to those real covenants described by California Civil Code § 1461).] 

According to the court, the California statutes concerning covenants do not apply to “conditions contained in coastal development permits.”[footnoteRef:195] The Coastal Commission conditioned the issuance of the permit on extinguishment of development rights. The permit applicants could show extinguishment either by getting scenic easements or by submitting declarations. The permit applicants pursued both strategies paying for both scenic easements and declarations of restrictions. The declarations explained that development rights were extinguished and explained that each restriction “shall constitute a covenant running with the land  ... [and] shall bind the [landowners] and their successors, heirs, and assigns in perpetuity and shall benefit the People of the State of California,” and that any breach of the declarations of restrictions shall render the landowners “or their successors liable pursuant to the provisions of [the Coastal Act].” The Court held that this covenant was not a covenant covered by Civil Code because it was a covenant based upon a permit condition. This is an interesting interpretation of the agreements. The permit required the permit holders to extinguish development rights on other parcels. The details of any extinguishment agreements were not actually part of the permits, but the establishment of the extinguishment agreements was a condition. [195: Ojavan, 26 Cal.App.4th at 526.] 

Although somewhat radical, this argument is also in some ways logical. The court indicated that permit conditions create obligations different from traditional property-law arrangements. In this example, the California Coastal Commission has the freedom to set permit conditions that contain structures like exacted conservation easements. Applying the logic of the Ojavan Court, exacted conservation easements need not follow any particular California property law structure. The exacted conservation easements could be enforced based upon the underlying permit, and they could be enforced against the violator. The action need not be brought against the permit holder. Thus, a violation of a conservation easement could result in actions against the violator (not permit holder) for violation of the permit. The permit holder’s ability to proceed with permitted activities is not affected. Because it is likely that permitted activities will have already occurred, this may be the only sensible resolution for the California Coastal Commission. 
The implication of the court’s ruling has the potential to be far-reaching, but it is not clear how far this idea will spread. Although this story may seem promising for ensuring the enforceability of exacted conservation easements, this question has gone largely unexamined by other courts.[footnoteRef:196] Further, the Ojavan decision was not published, and therefore provides little precedential value. [196:  But see Serra Canyon Co., Ltd. v. Cal. Coastal Comm’n, 120 Cal. App.4th 663, 668 (2004) (in a takings case, the court found a subsequent landowner bound by permit agreements regarding that land).] 

Another unpublished case presents a less hopeful outlook. In Richland Calabasas v. City of Calabasas,[footnoteRef:197] the Ninth Circuit held that a city operating in its regulatory capacity cannot enter into a real covenant running with the land under California law. The court also declined to view the agreement as an equitable servitude because it was not in a recorded deed or other written agreement between landowners. In that case, Richland owned land subject to a development agreement. The development agreement was between the City and a previous landowner. The Ninth Circuit held that the benefit of the agreement did not run with the land and that Richland could not obtain the benefits of the agreement merely based on its status as a subsequent purchaser. Following this logic, governments can only enter into real covenant or equitable servitudes in California where they make the agreement based on their status as a landowner instead of as a regulatory entity.  [197:  45 Fed. Appx. 661 (9th Cir. 2002) (unpublished decision).] 

One published case may give hope to parties interested in enforcing exacted conservation easements in California. In Rossco Holdings, Inc. v. State of California, a California Court of Appeals stated that a landowner could not challenge a condition imposed upon the granting of a permit after acquiescence to the condition.[footnoteRef:198] In the eyes of the Rossco Court, acquiescence can occur by either specifically agreeing to a permit or by failing to challenge a permit’s validity and accepting the benefits afforded by the permit.[footnoteRef:199] Thus, if you benefit from a permit, you cannot later challenge its terms. Once an exacted conservation easement is agreed to, put in place, and not challenged within the statute of limitations described by the permit, it is valid. A landowner would generally not then be able to challenge the validity of the restrictions.   [198:  212 Cal.App.3d 642, 656 (1989).]  [199:  Id. ] 

This could be extended to include not even being able to bring challenges to conditions that do not conform to traditional California property law. The case law in this area is slowly developing, but the few examples we have thus far suggest that courts will enforce exacted conservation easements even where the structures do not follow state property laws, as long as the permit holder accepted the permit benefit. However, a recent published decision hints that some courts might reach a very different conclusion. In Trancas Property Owners Association v. City of Malibu,[footnoteRef:200] a state appeals court held that a city cannot enter into a settlement agreement with a developer where it agrees to exempt the developer from zoning provisions. Thus, the City of Malibu could not enter into an agreement that would violate other laws. Following this logic, a city might not be able to exact conservation easements than run contrary to state property law. Local government would not be able to create agreements that do not conform to other areas of law. [200:  Trancas Property Owners Ass'n v. City of Malibu, 132 Cal.App.4th 1245 (Cal.App. 2 Dist.,2005).] 

[bookmark: _Toc117255759][bookmark: _Toc113814859][bookmark: _Toc121488391][bookmark: _Toc122754009][bookmark: _Toc283071094]Federal Law
Finally, after examining all the potential state law avenues, we turn to federal law based on the fact that the exactions here occurred under the federal Endangered Species Act. Whether conservation easements emerging from a federal scheme must meet state law requirements to be enforceable is an unresolved question. If courts recognize conservation easements negotiated in conjunction with the federal Endangered Species Act as enforceable regardless of state law requirements, there would be no need to examine California law on this topic. Unfortunately, there has been no court decision making such a determination (nor one fully ruling out the possibility). 
When federal agencies exact conservation easements, they want to be sure that the exacted conservation easements meet the needs of the federal law that they are being created in conjunction with. Unfortunately, agencies are not always as careful about making sure the conservation easements follow state property law. It may not be necessary for exacted conservation easements based on a federal scheme to follow state statutes. Unfortunately, the case law on this is minimal and not very clear. 
In United States v. Albrecht,[footnoteRef:201] the Eighth Circuit held that conservation easements negotiated and held by the United States Fish and Wildlife Service (“FWS”) did not have to conform to state law because they were part of a federal scheme. The conservation easements at issue were created under the Migratory Bird Hunting Stamp Act (the “Duck Stamp Act”). The Duck Stamp Act authorizes the FWS to hold partial interests in land to protect the habitat of migratory birds.[footnoteRef:202] Based on that authorization, the FWS purchased conservation easements over prairie potholes and other types of wetlands throughout the Midwest. The Albrechts acquired fee-title to land encumbered by a waterfowl management easement.[footnoteRef:203] Although they were not originally party to the easement agreement, they had actual and constructive notice of the restrictions when they took ownership.[footnoteRef:204] The restriction, entitled an “Easement for Waterfowl Management Rights,” prohibited draining of designated waterfowl protection areas. Essentially, prairie potholes on the Albrecht land would fill with water and serve as habitat for migratory birds. At some point, these potholes were drained[footnoteRef:205] thereby robbing them of significance as meaningful waterfowl habitat.[footnoteRef:206] [201:  496 F.2d 906 (1974).]  [202:  16 U.S.C. § 718d(c) authorizes the Secretary of the Interior to acquire “small wetland and pothole areas [and] interests therein.”]  [203:  Albrecht, 496 F.2d at 908.]  [204:  Id.]  [205:  The use of passive voice here is purposeful. Many of the potholes in the region had been drained via an excavated drainage ditch running through multiple properties. The FWS was unable to determine who had created this ditch and did not accuse the Albrechts of causing the drainage. However, the easement not only prohibited draining the waterfowl habitat, but also says that the landowner cannot permit draining.]  [206:  Id. at 909.] 

The Albrechts argued the waterfowl easement was invalid because it was not specifically allowed under North Dakota law.[footnoteRef:207] The court characterized the restriction as “an easement in gross for the benefit of the United States and to run indefinitely.”[footnoteRef:208] Despite this designation however, the court felt that determining the appropriate label for the restriction was “immaterial.”[footnoteRef:209] The court did not concern itself with the state law questions; it did not determine whether North Dakota law does indeed only permit statutorily defined rights in land.[footnoteRef:210] It did not determine whether North Dakota servitude law prohibited the specific agreement in question. Instead, the court held that federal law applied. Specifically, the court held that where state law is “aberrant or hostile to federal property rights,” it is not controlling.[footnoteRef:211] The Eighth Circuit found it unnecessary to explore the state law questions because if they were at all hostile to the federal property rights in the waterfowl easement, they would not have precluded the conveyance of the disputed property right. The court stated: [207:  Id. at 909. Although North Dakota law may not specifically allow such an easement, it is not clear that it is specifically forbidden. The Albrechts argued that North Dakota law only permits statutorily established rights. The Eighth Circuit did not rule on whether this was an accurate interpretation of state law.]  [208:  Id. at 910.]  [209:  Id.]  [210:  Id. at 911.]  [211:  Id. ] 

We fully recognize that laws of real property are usually governed by the particular states; yet the reasonable property right conveyed to the United States in this case effectuates an important national concern, the acquisition of necessary land for waterfowl production areas, and should not be defeated by any possible North Dakota law barring the conveyance of this property right. To hold otherwise would be to permit the possibility that states could rely on local property laws to defeat the acquisition of reasonable rights to their citizens’ pursuant to 16 U.S.C. § 718d(c) and to destroy a national program of acquiring property to aide in the breeding of migratory birds. We, therefore, specifically hold that the property right conveyed to the United States in this case, whether or not deemed a valid easement or other property right under North Dakota law, was a valid conveyance under federal law and vested in the United States the rights as stated therein. Section 718d(c) specifically allows the United States to acquire wetland and pothole areas and the ‘interests therein’[footnoteRef:212] [212:  Id. ] 

The Supreme Court of the United States has also supported the idea that federally negotiated conservation easements do not need to adhere to state law. In North Dakota v. United States,[footnoteRef:213] the Court assessed the validity of a North Dakota law limiting the FWS’ ability to negotiate desired waterfowl easements. Congress amended the Duck Stamp Act in 1958 to enable the FWS to acquire partial interests in land such as the waterfowl easement at issue in Albrecht. Although North Dakota originally consented to this process, hostility toward the federal government led the North Dakota legislature to pass a law restricting these easements in 1977.[footnoteRef:214]  [213:  460 U.S. 300 (1983).]  [214:  N.D. CENT. CODE § 20.1-02-18.1, as amended by 1979 N.D. Laws, ch. 553 § 11.] 

The law established three restrictions. First, it required the governor to submit proposed wetland acquisition for approval by the board in the county where the wetland is located. Associated with this approval, both the FWS and the county (with funding from FWS) must provide a “detailed impact analysis.” If the county does not approve the acquisition, the governor cannot approve it. Second, the statute authorized landowners to negotiate easement terms, specifically enabling restricting the duration of the easement. Further, the statute permits landowner to “drain any after-expanded wetlands or water area in excess of the legal description.”[footnoteRef:215] Third, the statute restricted the easements to a maximum term of ninety-nine years.[footnoteRef:216] These rules essentially prevented the FWS from acquiring any interests in wetlands after 1977. [215:  Id]  [216:  N.D. CENT. CODE § 47-05-02.1 (1978).] 

The FWS sought declaratory judgment that North Dakota’s statute was invalid because it was hostile to federal law.[footnoteRef:217] The Court held that North Dakota could not restrict the federal government’s ability to acquire easements and prohibited the North Dakota legislature from placing any restrictions on acquisition that directly conflict with federal goals.[footnoteRef:218] Essentially, the federally negotiated and held easements conflicted with the state law. But, the state law was preempted by the federal law because it directly conflicted with it. Significantly, the Court based its analysis on the fact that the governor of North Dakota had consented to the federal government’s ability to acquire easements. The governor’s attempt to withdraw consent and the North Dakota Legislature’s attempt to limit the easement agreements were invalid. Where state and federal law conflict, federal law takes precedence.[footnoteRef:219]  [217:  North Dakota, 460 U.S. at 311.]  [218:  Id. at 319.]  [219:  The Supremacy Clause of the Constitution states, “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” U.S. CONST. art. VI, cl. 2] 

This all bodes well for exacted conservation easements. One could draw upon the theories from Albrecht and North Dakota[footnoteRef:220] to argue that federally negotiated exacted conservation easements that conflict with state law should nonetheless be valid agreements. However, the argument may not be persuasive without the two elements that unify these cases. First, the Duck Stamp Act specifically mentions and authorizes partial interests in land.[footnoteRef:221] Second, these easements not only arose under a federal program, but they were held by the federal government.  [220:  Accord United States v. Little Lake Misere Land Co., 412 U.S. 580 (1973) (holding that state mining law did not apply to reservations agreed to by the United States).]  [221:  16 U.S.C. § 718d(c).] 

Other federal statutes involved in conservation easement exaction do not generally mention conservation easements. The first references to conservation easements are usually in the regulations, and sometimes, they are not even mentioned there. Under the Endangered Species Act, for example, conservation easements do not appear in the statute or the regulations. They are not mentioned until regulatory guidance in the form of the HCP Handbook was issued in 1996. The Duck Stamp Act is one of the few laws that specifically authorizes partial interests in land. This specific mention of partial interest in land in the Duck Stamp Act may be enough to preempt state law.[footnoteRef:222]  [222:  Accord  United States Army Legal Services Agency, USALSA Report: Environmental Law Division Notes: Land Use Control and Federal Common Law in Real Property Transfers, 2000 ARMY LAW. 43 (2000) (endorsing the idea that these cases may provide some basis for allowing federally-held conservation easements that conflict with state law, but cautioning against relying on this argument in absence of a federal law specifically mentioning partial interest in land.).] 

Also persuasive, however, is the fact that the federal government held the conservation easements at issue.[footnoteRef:223] Thus, the Property Clause of the Constitution came into play. The federal government’s rights as an owner are different from those of ordinary proprietors.[footnoteRef:224] Unfortunately, the language of the decision is not clear enough to determine what would happen if the federal government were not the holder, but the conservation easements were based on a federal scheme. There is a good argument that any conservation easements negotiated under a federal scheme should be valid despite conflicts with state law, if the conflict is necessary to meet the goals of the federal statute involved. This follows the reasoning of the doctrine of conflict preemption. The origins of preemption are found in the Supremacy Clause of the U.S. Constitution.[footnoteRef:225] This Constitutional provision explains that the laws of the federal government take precedence over state laws on the same matter and in effect invalidate state laws when they conflict with federal law. When a state law makes it impossible to comply with a federal law, there is a clear conflict between the two and the state law is preempted. Federal law thus preempts state law that “stand[s] as an obstacle to the accomplishment and execution of the full purposes and objective of Congress.”[footnoteRef:226]  [223:  This conclusion is supported by the Eighth Circuit in United States v. Johansen, 93 F.3d 459, 463 (1996) (“State law will generally govern the interpretation of a real property conveyance instrument … so long as it is neither aberrant nor hostile to federal property rights.” (citing United States v. Little Lake Misere Land Co, 412 U.S. 580, 591-96 (1973)).]  [224:  Richard H. Cowart & Sally K. Fairfax, Public Lands Federalism: Judicial Theory and Administrative Reality, 15 ECOLOGY L.Q. 375 (1988).]  [225:  U.S. CONST. art VI, cl.2.]  [226:  Id. (citing Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).] 

[bookmark: _Toc122278929][bookmark: _Toc117255769][bookmark: _Ref120161685]Exacted conservation easements may not be enforceable in California. Examination of the case study exacted conservation easements has not alleviated fears of lack of enforceability associated with exacted conservation easements. The state statutes enabling conservation easements do not clearly apply to the Chin Easement or the Cajon Creek Conservation Easement. Further, state servitude laws also present uncertain prospects. 
There may, however, be other routes of enforcement. A court may uphold the Chin Easement or Cajon Creek Conservation Easement precisely because it is an exaction. Potential avenues for validating exacted conservation easements include state conservation easement statutes, state servitude laws, case law validating exactions that may not conform with state property law, and federal law. Each presented its own areas of confusion regarding the enforceability of exacted conservation easements. This case law is rather muddied, however. The enforceability concerns raised here indicate policymakers should be paying closer attention to state property law when exacting conservation easements. 
[bookmark: _Toc283071095]Conclusion
1. [bookmark: _Toc122754028][bookmark: _Toc283071096]Lessons Learned From ESA- Exacted Conservation Easements
The examination of the ESA-exacted conservation easements provides three important insights into the use of exacted conservation easements. First, conservation easements in some form have been used in conjunction with HCPs from the very beginning. Exacting nonpossessory interests in land appears an accepted mitigation measure. Use of exacted conservation easements in the San Bruno Mountain HCP, which Congress touted as a model for all HCPs, makes the exaction of conservation easements in HCPs unsurprising.
Second, the exacted conservation easements in HCPs may thwart public participation and review. The actual exacted conservation easement agreements are often not subject to public review. The text of the exacted conservation easements may not be part of the HCP. For example, neither the San Bruno Mountain nor Lytle Creek HCP contained sample conservation easement language. The references to exacted conservation easements are buried in the San Bruno Mountain HCP. If they are, as San Mateo  County asserts, a key mitigation method, one would expect to find discussion or mention of exacted conservation easements in the section of the HCP discussing mitigation. Indeed, the HCP does not even use the phrase “conservation easement.” It calls them “habitat easements.” The agreement itself uses neither of these terms, eschewing “habitat easement” and “conservation easement” in favor of just “easement.” The Lytle Creek HCP does not mention conservation easements either; it simply states that the permit holder will buy credits from a conservation bank. The restrictions on that bank, owner of the bank, and text of the conservation easements burdening the bank are not included. As the conservation easements here were in place over ten years before issuance of the HCP, the information was readily available. Thus, HCPs may fail to include the very information that would be most valuable to citizens seeking to ensure that the agreements are working to preserve endangered species habitat. It is difficult to enforce agreements that concerned citizens cannot even track down. These agreements avoid scrutiny in the beginning during the HCP approval and permitting process. Then, they remain hidden. 
Third, after conservation easements are exacted and the negotiations complete, the agreements are difficult to find. Tracking down the text of exacted conservation easements is no easy task. An HCP itself does not necessarily lead to its corresponding exacted conservation easements. In my investigation regarding the San Bruno Mountain HCP, I spent several months of persistent e-mailing, letter writing, and phone calling only to find one conservation easement. 
[bookmark: _Toc283071097]Enforceability Recommendations
Enforceability of conservation easements is uncertain. I present four suggestions designed to increase the likelihood that conservation easements will be enforceable and to increase the ease of enforcement. 
First, drafters of exacted conservation easements should increase the precision and detail of the agreements. At a minimum, this should include acknowledging and explaining the nature of the exaction and the underlying permitting law within the text of the exacted conservation easement. Increasing the transparency and availability of exacted conservation easements would work to combat many of the concerns with the documents. Increasing the transparency of exacted conservation easements can be achieved working at the level of the text of exacted conservation easements. The text of exacted conservation easement agreements should at a minimum indicate (1) that the conservation easement was exacted (2) the permit the agreement is associated with (3) what has been exchanged for the conservation easement (4) what underlying environmental law governed the transaction, (5) what state property law provides the foundation for the agreement, and (6) any other information that describes the background of the transaction. 
Had the Chin Easement or Cajon Creek Conservation Easements followed these requirements, any reader of the agreements would have understood that they were exacted in exchange for permission to modify endangered species habitat. The agreements could have explained precisely what the permit applicants received in exchange for the conservation easements and what the potential harm to the species was. The document would have named not only the HCP, but also the ESA, and would have stated who held and negotiated the Incidental Take Permit or related permits (such as the Chin’s development permit). Such disclosure requirements should be laid out in either permitting statutes or regulations that enable the exaction of conservation easements. 
Second, to clarify the elements and uses of exacted conservation easements to both agencies and citizens, government agencies that use exacted conservation easements should promulgate regulations related to their use. Permitting agencies should also clarify and codify procedures relating to exacted conservation easement creation. It should be clear to the public and to courts what the general standards the agency employs. Although agencies should retain flexibility to craft agreements that address specific situations, some general elements could be made uniform. 
These regulations should include ensuring that the agencies retain a third-party right of enforcement. This will keep the permitting agency involved even if it is not the holder of the exacted conservation easement. To work against termination or substantial modification of valuable environmental protections, permitting agency approval should be required for any changes to or dissolutions of exacted conservation easements. Returning to the ESA example, the most straightforward way to incorporate more enforcement routes would be to establish the Department of the Interior as a third-party enforcer. The FWS has a long history of holding and monitoring conservation easements under non-ESA regimes. The Interior Department has already begun to include itself in conservation easements as a third-party enforcer. Although the FWS and the DOI has specifically chosen not to hold exacted conservation easements under the ESA, they do hold conservation easements in other circumstances. Their familiarity with the tool makes them an intelligent enforcer. This method makes sense because it is the federal government that ultimately holds responsibility for enforcing the Endangered Species Act.
Third, states should explicitly address exaction in their state conservation easement acts. Even though exacted conservation easement may be upheld as exactions even when they conflict with state conservation easement statutes or property, the rules governing them are hazy. As demonstrated above, it is not clear whether the California Conservation Easement Act permits exactions of any kind. The legislature should clarify its position on this issue. That way permit issuers can assess what types of restrictions will follow which legal format. California is not alone in its lack of clarity on this issue. Most state conservation easement laws are simply silent on the issue of exactions.
Fourth, enforcement of exacted conservation easements may be easier to accomplish where those agreements can be easily found. For that reason, I recommend creating databases of exacted conservation easement either by region, agency, or based upon the underlying permitting scheme. 
This examination of exacted conservation easements in California presents a worrisome picture. It is not clear that exacted conservation easements are valid under state or federal law, yet their use only continues to grow. The investigation of the case studies also demonstrated that exacted conservation easements are hard to find and their status as exaction may be hidden. These factors combine to create a worrisome situation for permits relying upon exacted conservation easements. Where public good are exchanged for conservation easement, we want to make sure that those conservation easements are available and enforceable. If the use of this tool is going to continue (and there is no reason to think it won’t), state legislature and permitting agencies should improve their processes and revisit statutes and regulations on these issues.
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