Chapter 7:  Property Law:   A Macroeconomic View
	Property law, at first glance, seems to have nothing to do with economic dynamics.  Traditionally, property has been seen as a profoundly conservative field of law, aiming primarily at establishing order and stability.  Economic dynamic theory, however, has a substantial role to play in property law and scholarship, primarily in helping support a move away from a myopic view of property as a mere prerequisite for efficient exchange and helping us see that property manages change over time to facilitate economic growth.  	
This chapter begins with a review of the law and economics of property, showing that the traditional approach has focused heavily on just one aspect as property, its function as a prerequisite to efficient market exchange, and in so doing, set the stage for deregulation.  It shows that scholarship in the field has implicitly employed an economic dynamic analysis to call into question the law and economics’ principle property law project.  Furthermore, it shows that some of the most insightful scholarship and important property law focuses, not on static transactions, but on managing change over time.  Therefore, economic dynamic analysis proves useful for analyzing some of the fields’ most significant and interesting questions.  Property performs important macroeconomic functions and accordingly can play a key role in providing a framework for economic growth and, at times, in avoiding or creating systemic risks.
Contracts, Coase, and the Cathedral
	As many scholars have noted, traditional law and economics has advanced a thin conception of property, where it serves merely as a baseline to facilitate contracts.[footnoteRef:1]   Once property establishes an ownership right, a person other than the owner who wants the thing the owner possesses must pay the owner for it.  Hence, property functions as a prerequisite for the operation of markets. [1:  Abraham Bell & Gideon Parchomovsky, Pliability Rules, 101 MICH. L. REV. 1, 23 (2002); Thomas W. Merrill and Henry E. Smith, What Happened to Property in Law and Economics?, 111 YALE L. J. 357, 359-60 (2001)] 

	Property law scholars, however, recognize that property implicates social values, such as values of community, autonomy, personhood, environmental protection, and security.[footnoteRef:2]  So, a focus on property only as a prelude to contract proves quite narrow.    [2:  See Gregory Alexander, Eduardo Peñalver, Joseph William Singer, and Laura Underkuffer, A Statement of Progressive Property, 94 CORNELL L. REV. 743 (2009).] 

	This emphasis on property as a mere adjunct to transactions leads to an emphasis on efficiency as property law’s primary goal.  This microeconomic focus on efficient transactions stems primarily from Ronald Coase’s seminal work analyzing nuisance cases—cases where one owner’s activities interfere with her neighbor’s use and enjoyment of his land.   Coase’s famous article, The Problem of Social Costs, argues that absent transaction costs it does not matter, for purposes of economic efficiency, what a court does in resolving a nuisance case.  For no matter how courts allocate the property rights involved, parties, absent transaction costs, will negotiate an efficient outcome.  Coase’s followers refer to this proposition as the “Coase theorem.”  So, for example, if a victim of air pollution wins a nuisance case, the polluter can offer him some amount of money to put up with the pollution (or move out).  Similarly, if the court denies the pollution victim a remedy, the victim may still pay the polluter to abate the pollution.  As these examples illustrate, the analysis underlying the Coase theorem views property as a mere prelude to bargaining and market transactions, thereby emphasizing the value of private markets.  
[bookmark: _GoBack]	This point of view also led to broader support for deregulation.  Courts have traditionally thought of nuisance law’s purpose as prevention of harm.  When pollution problems became so acute that nuisance law could no longer adequately address them, the U.S. federal government (and other governments around the world) created environmental law, a body of public law that requires pollution abatement.  Initially, the creators of the first modern environmental law statutes in the 1970s conceived of themselves as continuing nuisance law’s project of preventing harm.     
	Coase’s work, however, reoriented many experts’ views about what nuisance law, and by extension, government regulation, was all about.   Coase and his followers, using the nuisance metaphor, redefined law as an efficiency-oriented quest for a balance of cost and benefits, abandoning the goal of harm prevention.  
	The title of Coase’s article, The Problem of Social Costs, already begins a shift in orientation by suggesting that we should think of pollution, bad smells, noise, or other interference with a neighbor’s use and enjoyment of property not as harms, but as “social costs.”[footnoteRef:3]  He then develops an analysis suggesting that instead of thinking about nuisance law as an exercise in harm prevention, we should think of it as a reciprocal problem of two property owners harming each other.   His examples emphasize that a court order to abate a nuisance would harm the person creating the nuisance, interfering with her use of her property.  This reciprocity approach suggests reconceiving nuisance as a problem of efficient resource allocation.  It suggests that the proper approach to nuisance law involves balancing the costs and benefits of decisions to abate pollution or some other nuisance, to make sure that the harms to a defendant forced to cease harmful activities do not outweigh the harms to the plaintiff from allowing a nuisance to continue.   [3:  Cf. David M. Driesen, The Societal Cost of Environmental Regulation:  Beyond Administrative Cost-Benefit Analysis, 24 ECOLOGY L. Q. 545, 560-62 & n. 67 (1997) (noting that the language of cost-benefit analysis converts a harm avoided through regulation into a “benefit” and discussing Coase’s role in this reconception)] 

	The Coase theorem helped inspire deregulation, both by undermining the harm prevention ideal and by suggesting, at least to some, that bargaining made regulation useless.[footnoteRef:4]  Although Coase himself intended his “theorem” as a reminder of transaction costs’ importance, some of those in the policy world acted as if his theorem showed that private ordering made government regulation unnecessary.  And Coase wrote The Problem of Social Costs as an argument against the widely held assumption of the economist Pigou that external costs, costs like pollution that are not considered by those engaged buying and selling products, generally justify regulation.   	 [4:  Cf. Brett M. Frischmann, Evaluating the Demsetzian Trend In Copyright Law, 3 REV. L. & ECON. 649, 655 (2007) (characterizing Coase’s “challenge to” Pigou’s view that government should intervene in the face of externalities as giving “credence to property rights as an alternative to government . . . regulation”).] 

	Guido Calabresi and A. Douglas Melamed set the stage for an intensive focus on property as a mere prelude to efficient contracts in a seminal article, called Property Rules, Liability Rules, and Inalienability:  One View of the Cathedral.  They noted that courts can employ either damages or injunctions forbidding a particular activity to resolve nuisance cases.[footnoteRef:5]  They characterize a rule protecting an entitlement through a damages remedy as a liability rule and a rule protecting an entitlement through an injunction remedy as a property rights rule.  They argue that when transaction costs are low, property rights rules lead to an efficient resolution of cases, since parties can cheaply reallocate property rights if the judge allocates them inefficiently when she either grants or denies an injunction.  But where transaction costs are high, a liability rule would work better as it could procure an efficient outcome without negotiation.  Parties can adjust their conduct if damages proved too high.  [5:  Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability:  One View of the Cathedral, 85 HARV. L. REV. 1089 (1972).] 

	Calabresi and Melamed’s introduction of the concepts of property, liability, and also inalienability rules created a framework that focused on nuisance, but also provided a metaphor for discussing just about any legal problem.   As such, the framework itself understandably proved fascinating to legal scholars, as it revealed connections between fields usually thought of as wholly distinct.    
	This framework extended the influence of Coase’s emphasis on efficient bargaining and private markets[footnoteRef:6] by stimulating an enormous literature about how to design remedies to encourage the efficient bargains Coase envisioned, based on the property/liability rule framework Calabresi & Melamed had created.[footnoteRef:7]   Although Calabresi and Melamed saw their framework as useful for thinking about both efficiency and fairness, subsequent scholarship elaborating their framework focuses overwhelmingly on the efficiency objective. [footnoteRef:8]  This focus contrasts with that of some other property theorists, who see property as performing a broader social function than merely facilitating market exchange.[footnoteRef:9]   [6:   See Bell & Parchomovsky, supra note ___, at 3 & n. 6 (discussing the extraordinary influence of the Calabresi/Melahmed framework).
]  [7:  See, e.g., Ian Ayres & Paul M. Goldbart, Optimal Delegation and Decoupling in the Design of Liability Rules, 100 MICH. L. REV. 1 (2001); Richard Craswell, Property Rules and Liability Rules in Unconscionability and Related Doctrines, 60 U. CHI. L. REV. 1 (1993); Robert C. Ellickson, Alternatives to Zoning:  Covenants, Nuisance Rules, and Fines as Land Use Controls, 40 U. CHI. L. REV. 681 (1973); Louis Kaplow & Steven Shavell, Property Rules versus Liability Rules:  An Economic Analysis, 109 HARV. L. REV. 713 (1996).; Robert P. Merges, Contracting into Liability Rules:  Intellectual Property Rights and Collective Organizations, 84 CAL. L. REV. 1293 (1996); A Mitchell Polinsky, Resolving Normal Nuisance Disputes:  The Simple Economics of Injunctive and Damage Remedies, 32 STAN. L. REV. 1075 (1980); Symposium, Property Rules, Liability Rules, and Inalienability:  A Twenty-Five Year Retrospective, 106 YALE L. J. 2081 (1997).  
]  [8:  Accord Bell & Parchomovsky, supra note ___, at 12 (pointing out that Calabresi and Melamed proposed a focus on justice, distributional preferences, and efficiency).]  [9:  See, e.g., Gregory S. Alexander, The Social Organization Norm in American Property Law, 94 CORNELL L. REV. 745 (2009); Eduardo M. Peñalver, Land Virtues, 94 CORNELL L. REV. 821 (2009); Gregory S. Alexander, Eduardo M. Peñalver, Joseph William Singer, and Laura S. Underkuffer, A Statement of Progressive Property, 94 CORNELL L. REV. 743 (2009).  I do not necessarily mean to suggest that scholars working in the law and economics tradition would deny property’s social function.  But by focusing so much energy on scholarship focused narrowly on facilitating efficient market transactions, the law and economics scholarship surely deemphasizes competing values.  ] 

	Much of this property/liability rule literature focuses on a stylized problem of post-judgment bargaining after a judicial decision in a nuisance case.  Scholars imagine that a judge had issued either a damages remedy or an injunction in a nuisance case and that the judge’s ruling does not itself produce an efficient outcome.  They then analyze the influence of transaction costs upon parties’ efforts to bargain around the inefficient judgment to reach a more efficient level of liability or reallocation of property rights.  This analysis then leads to conclusions about when property rights and when liability rules would prove efficient.  
	Calabresi, Melamed, and Coase made nuisance cases and their resolution the preeminent theoretical issue for property law scholars for more than a generation.   And much of this scholarship took the form of an analysis of transaction costs’ influence on bargaining to an efficient rearrangement of a judicial decree in a nuisance case.[footnoteRef:10]   [10:  In recent years though, some of this scholarship has become more dynamic.  Abraham Bell and Gideon Parchomovsky, for example, characterize the scholarship on property and liability rules as static.  Bell & Parchomovsky, supra note ___, at 5.  They focus their work on “dynamic rules” that they call “pliability rules.” Id. (emphasis in original).  These rules combine liability and property protections, sometimes in a sequence to manage change over time.  ] 

Do Parties Negotiate After Nuisance Case Judgments?
	Economic dynamic analysis, however, raises the issue of whether this intensive focus on contracting around property and liability rules has become too myopic.  Ward Farnsworth published a study in 1999 suggesting that parties to nuisance suits rarely if ever negotiate after judgment. [footnoteRef:11]  He studied 20 then recent simple nuisance cases and found that no parties in any of these cases negotiated after final judgment.  Now Farnsworth himself indicates that his article only examines a small sample of cases and does not claim to have proven that no party ever negotiates around a final judgment in a simple nuisance case.   Nevertheless, the findings at least suggest that negotiating after judgment might prove a rare occurrence in such cases, although we would need a much larger empirical study to know.  Any notion that bargaining around a judgment occurs enjoyed no real world empirical support at the time, instead it constituted a theoretical prediction based on the rational actor of neoclassical economics with empirical support only from artificial laboratory experiments.[footnoteRef:12]     [11:  See Ward Farnsworth, Do Parties to Nuisance Cases Bargain After Judgment?  A Glimpse Inside the Cathedral, 66 U. CHI. L. REV. 373 (1999).]  [12:  Elizabeth Hoffman & Matthew Spitzer found that laboratory subjects bargained to abate pollution as Coase predicted.  See Elizabeth Hoffman & Matthew L. Spitzer, Experimental Tests of the Coase Theorem with Large Bargaining Groups, 15 J. LEGAL STUD. 149 (1986).  But the authors recognize that real world results might vary because of various impediments to bargaining absent in the laboratory, including the one that Farnsworth subsequently found most salient, hatred between parties.  See id. at 160-63.  ] 

	Farnsworth’s results are consistent with the economic dynamic model, which suggests that to understand economic incentives properly, one must consider how the actors view the incentives through the lens of bounded rationality.  Farnsworth contends that acrimony between the parties partially explains their lack of interest in negotiation.   This acrimony, as he describes it, likely derives from a pattern of interaction between the neighbors litigating against each other.  Thus, although an economist may tend to think of acrimony as irrational, one might also say that it stems from a pattern of behavior and interaction where neighbors’ activities and complaints have formed the subject of dispute before and during arduous litigation.  Viewed this way, the observed acrimony bears out the economic dynamic theory’s contention that actors pay attention to the incentives that their habits and routines make relevant.  Another way of viewing this through the lens of economic dynamic theory involves simply noting that countervailing incentives, economic and non-economic, can sometimes outweigh the economic incentives that law creates.  Thus anger creates an incentive not to negotiate or even have contact with the other party, an incentive that in many cases cancels out the economic incentives to negotiate.  
	Farnsworth argues that the unique nature of the rights at issue here, for example, the right to sit on the front porch free from the sound of the neighboring kennel’s barking dogs, can help us understand the failure to negotiate and the limits of his observations.  The parties, he suggests, view such rights as—well, rights—not commodities to be traded.  And this view impedes negotiation.  Thus, bounded rationality may imply a limit to what people consider appropriate subjects for negotiation, even if parties overcome those limits in extreme cases.
	Economic dynamic theory’s recommendation that researchers hoping to understand economic incentives’ influence should study individual and institutional habits and routines reframes some of the additional research topics that arise from Farnsworth’s study.  For example, in exploring the potential limits of the disincentives to negotiate he sees operating in the nuisance cases he studies, Farnsworth suggests that corporate actors might exhibit less rancor than individuals, or at least, bargain toward an economically rational result in spite of acrimony.   This suggests that some study of the habits and routines of individuals making decisions about litigation within corporations might prove fruitful.  Corporations, like individuals, exhibit some behavior that does not appear to conform to the rational actor model.   For example, corporations exhibit a strong tendency to litigate cases with relatively small stakes and then settle on the eve of trial.  They can easily run up legal bills far exceeding the costs of paying off the plaintiffs in such cases.  Do these behaviors reflect workloads that forbid serious consideration of legal cases until a trial looms or perhaps the bad habits of lawyers who cannot think through a case well, but can carry out litigation routines?  Do they reflect convictions by repeat players that paying off plaintiffs promptly will only encourage other plaintiffs?  If so, does refusal to promptly pay claims reflect good information about the relationship between the timing of payoffs and future litigation, or the folk beliefs of people feeling under siege from high levels of litigation?  Or do corporate employees often feel that matters of principle are at stake, as Farnsworth’s individuals did with respect to their property rights?  If so, perhaps sociological studies of corporations can pinpoint how perceptions of principles evolve and where they become influential.   Perhaps corporate officials believe that they can always bludgeon opponents into submission by vigorously litigating cases.  If so, does this reflect reality consistently, and if not, why not?  The economic dynamics of law provides a framework for evaluating a host of questions about individual and institutional response to economic incentives that might seem to favor negotiation.[footnoteRef:13]   [13:  Cf. Daphna Lewinsohn-Zamir, The Choice Between Property Rules and Liability Rules Revisited, Critical Observations from Behavioral Studies, 80 TEX. L. REV. 261 (2001) (examines endowment effect and tendency toward altruism in bargaining revealed by lab experiments informing game theory).
] 

	In a similar vein, Gideon Parchomovsky and Peter Siegelman found “little evidence” that the choice between damages and an injunction remedy played any role in negotiations in which a large polluter, American Electric Power (AEP), bought out the town of Cheshire before private litigation had commenced.[footnoteRef:14]   They too study the bounded rationality of relevant homeowners.  Their AEP study finds that the value people placed on their community figured in complex ways in their decisions about whether to sell their houses, thus raising the question of whether this motive proved salient only because this was a small town.  They also find that many children suffered such extreme health problems stemming from the pollution that parents routinely drove their children out of town when pollution levels were high.[footnoteRef:15]  For these parents, the inability to sell their homes in order to finance a move prevented them from leaving, and a buyout made possible a solution to their children’s’ health problems.  The parents may have viewed a reliable solution to these problems as an imperative, thereby making them amenable to even distasteful negotiations.   Furthermore, although AEP claimed not to fear liability, reputational incentives might well have overcome the economic incentives to refuse to pay off the residents, for the company evinced great concerns about damage to its reputation stemming from media coverage of residents’ problems in Cheshire.[footnoteRef:16]  Economic dynamic theory points to the need for more systematic study of the non-economic beliefs and incentives that may influence the incentive to negotiate.   [14:  See Gideon Parchomovsky & Peter Siegelman, Selling Mayberry:  Communities and Individuals in Law and Economics, 92 CAL. L. REV. 75, 82, 109 (2004). ]  [15:  See id. at 111.]  [16:  Id. at 112-113.] 

	More broadly, the impediments to negotiation based on anticipated legal outcomes identified in studies with some economic dynamic tendencies to date may deprive the scholarly project of designing legal rules to optimize negotiation around property and liability rules of efficacy, thereby suggesting the need to divert some of the enormous scholarly energy devoted to this project to some other purposes, notwithstanding this project’s theoretical interest.  Although the AEP study suggests that impediments to negotiation can be overcome (at least prior to litigation) when a community feels overwhelmed by serious and widespread pollution, it reinforces Farnsworth’s message that distinctions between property and liability rules play no role in fostering or shaping negotiation.  Economic dynamic analysis raises question about myopic microeconomic focus on property as a mere prelude to efficient transactions.
A Focus on Change Over Time
	Property law’s more obviously practical insights have come from analyzing change over time, rather than the design of rules to stimulate individually efficient static transactions.  A good example comes from Garrett Hardin’s work identifying the “tragedy of the commons.”[footnoteRef:17]   He observes that a herdsman allowing his sheep to graze in an open commons—a land open to all—has an incentive to keep adding sheep to the herd, even though doing so may degrade the land upon which his herd depends.  This incentive stems from the fact that he garners all of the economic benefits stemming from owning more sheep, but experiences only a fraction of the detriment associated with additional stress on the common land.   This creates an incentive for not just an individual herdsman, but for all herdsman sharing a commons , to add more and more sheep over time to their herds, even though doing so threatens to destroy, sooner or later, the commons that all the herdsman rely upon for their livelihood.   Hardin labels this economic dynamic tendency to respond to economic incentives in ways that ultimately destroy the commons as “the tragedy of the commons.”  Hardin’s model of tragedy has predicted accurately the fate of a number of commons resources, perhaps most vividly ocean fisheries, many of which have either collapsed or experienced massive declines mainly because of overfishing in the years since Hardin described the basic economic dynamics at work. [footnoteRef:18] Notice that his analysis focuses upon change over time, describing its general nature and shape, without purporting to quantify, generally or in any individual case, the actual costs and benefits of adding a particular number of sheep to herds.    [17:  See Garrett Hardin, The Tragedy of the Commons, 162 SCI. 1243 (1968).]  [18:  See Christopher D. Stone, Too Many Fishing Boats, Too Few Fish:  Can Trade Laws Trim Subsidies and Restore the Balance in Global Fisheries, 24 ECOLOGY L. Q. 505, 506-10 (1997); see also Carl Tobias, The Tragedy of the Commons:  The Case of the Blue Crab, 19 S. CAL. INTERDISC. L. J. 73, 73-75 (2009) (describing the decline of the Chesapeake Bay’s blue crab population as a “tragedy of the commons” and mentioning the destruction of that Bay’s shad and oyster populations). ] 

	Hardin created an important economic dynamic insight by simply focusing on how economic incentives influence the shape of change over time.  Furthermore, his framework focuses on potential systemic risks.  
	Hardin, however, implicitly employed a rational actor model, and did not pay attention to the actual bounds of individual rationality.  Subsequent scholars, however, have, at least to a limited extent, improved on his work by studying the bounded rationality of actors using commons resources.  Robert Ellickson, for example, studied local grazing practices in Shasta County, California, and discovered that individual landowners conformed to community norms that limit overgrazing.[footnoteRef:19]   These norms stem from routines that involve fairly frequent interaction between neighbors that generate community expectations about socially acceptable conduct.[footnoteRef:20]  Ellickson’s study therefore argues that relatively cohesive social groups generate norms that help solve the tragedy of the commons.[footnoteRef:21]  Hence, Hardin’s work shows that even without a full economic dynamic analysis, a focus on how economic incentives generally shape trends over time with an eye to avoiding systemic risks can yield powerful insights.  But subsequent work examining the norms, habits, and routines can improve the accuracy and qualify analysis too reliant on a rational actor model.   [19:  See ROBERT ELLICKSON, ORDER WITHOUT LAW:  HOW NEIGHBORS SETTLE DISPUTES (1991).]  [20:  ID. at 53-56 (discussing some of these norms and their roots in repeated interactions between neighbors in a host of contexts).]  [21:  See ID. at 167 (stating that “members of a cohesive group develop and maintain” welfare-maximizing norms).] 

Property’s Macroeconomics  
	Hardin’s work suggests that property has many more functions than maximizing microeconomic efficiency; it plays a role in larger scale problems and solutions.  Property scholars, going back at least to Blackstone, recognize that property performs a macroeconomic function.[footnoteRef:22]  That is, ownership provides a stable framework facilitating long-term investments, such as those involved in construction, improvement, and the repair of buildings.  It does so by managing change over time in a way that assures that the owner can reap the rewards of his investments.[footnoteRef:23]  Although some may characterize this traditional investment function as a species of microeconomic efficiency, since property owners today will often pay people to make improvements on their land, this macroeconomic function in principle has no dependence at all on efficient transactions.  A property owner living on a desert island could likewise invest in improving his land through his own labor, confident that he would reap the rewards of his investments in improving the comfort, safety, and utility of his land and whatever structures he erected.   Although property law exists precisely because people do not live on desert islands,[footnoteRef:24] still, property provides incentives for owners to invest through their own labor not just through efficient contracts.  This suggests that viewing property as part of a macroeconomic framework more accurately captures its fundamental role than viewing the investment function as yet another example of law spurring efficient transactions.   [22:  See 2 WILLIAM BLACKSTONE, COMMENTARIES * 2.]  [23:  See Merrill & Smith, supra note ___, at 361.]  [24:  See Harold Demsetz, Toward a Theory of Property Rights, 57 AM. ECON. REV PAPERS AND PROC. 347, 347 (1967) (noting that property rights “play no role” in Robinson Crusoe’s World).] 

	Furthermore, traditional understandings of the law of estates in land reflect concern about management of change over time, rather than the mere microeconomic efficiency of a single transaction.[footnoteRef:25]  Thus, for example, the rule against perpetuities limits land bequests in complicated ways that have the effect of avoiding the creation of very long-lived entitlements to the descendants of the former owner.  This serves the purposes of limiting the influence of the dead upon the economic activities of the living, thereby providing an incentive for the living to make good decisions about the use and disposition of land.[footnoteRef:26]  Of course, this limitation on the dead’s influence upon the living both manages change over time and tends to encourage efficient use of land.   [25:  See Michael A. Heller, The Boundaries of Private Property, 108 YALE L. J.  1163, 1177-78 (1999) (describing the limiting of the fee tail and life estate as thwarting property owners’ efforts to “control resources beyond their lifetimes”).]  [26:  Heller, supra note 16, at 1179-80 (describing the rule against perpetuities as limiting owners’ ability to control property disposition long after death to avoid too much divergence from the “welfare maximizing use of” land).  Cf. Gregory S. Alexander, The Dead Hand and the Law of Trusts in the Nineteenth Century, 37 STAN. L. REV. 1189, 1258-61 (1985) (questioning economic justifications for legal restrictions on an owners power of disposition). ] 

	Perhaps more fundamentally, the law permits bequests. If it were concerned only about allocative efficiency it might not permit them, for a bequest to an inheritor does not ensure that the land goes to the person who values it the most.  If the law were only concerned with efficient transactions, it might require a trustee to auction off land when the owner dies, to make sure that it ended up in the hands of the highest bidder.  This custom of permitting bequests, however, makes some economic sense from the perspective of assuring adequate incentives for investments in property by an owner who will die at some point in the near future.  That is, it makes sense from a macroeconomic perspective, even if it is debatable from both an allocative efficiency perspective that focuses on the immediate aftermath of death and from a fairness perspective (witness the debate over the estate tax).    
	All of this suggests that property, insofar as it serves economic functions, serves macroeconomic functions as well as serving as a backdrop to microeconomic transactions.  This means that property can be understood, in part at least, as an effort to manage the economic dynamics of change over time, in a way that encourages long-term investment without too much rigidity.  
	Michael Heller points out that property sometimes limits transactional freedom, through limits on certain kinds of bequests for example.[footnoteRef:27]  He links this limiting function to what he has called an anti-commons problem, the problem of ownership in assets becoming so fragmented that projects become impossible, because they require the assent of too many interest holders.[footnoteRef:28]   [27:  See Michael Heller, The Boundaries of Private Property, 108 YALE L. J. 1163, 1176-81 (1999).]  [28:  Cf. Merrill & Smith, supra note ___, at 386 (arguing that the standardization of property interests does not limit property fragmentation, but instead solves an information problem created by the large number of parties potentially interested in a property).  ] 

	Although an anticommons may be thought of as inefficient, a better view might be to think of it as a macroeconomic problem.  Anti-commons problems can arise from multiple transactions selling property, which presumably appear efficient to those undertaking the transaction.  From a longer-term perspective, however, these individually efficient transfers might not function very well, because the fragmentation of ownership prohibits adaptation needed to solve economic problems.  This lack of flexibility can limit economic growth and even create systemic risk.  
	A good example of an anticommons problem creating systemic risk comes from the problem of workouts of defaulted mortgages in the wake of the financial crisis.  Securitization of subprime mortgages meant that ownership of mortgages became highly fragmented.  Those involved in securitization viewed each transaction as efficient.  But securitization and the fragmentation of ownership it created made the economic system less adaptively efficient in the case of a shock causing borrower defaults by making workouts difficult as explained in Chapter 2.  An economic dynamic approach at least invites the question of whether a particular property rights regime creates an anticommons posing systemic risks to macroeconomic stability.  
	In developing countries, the link between property rights and macroeconomics seems quite obvious.  Indeed, one prominent economic development strategy, enjoying strong support from the World Bank, involves trying to allow poor informal owners of land or businesses to obtain clear property rights in hopes of spurring economic growth and a redistribution of wealth.  
Hernando de Soto, a major advocate of this strategy, argues that creation of full legal property rights for the poor is a key to economic development, because relatively poor people held assets collectively worth about $9.3 trillion (circa 2000) outside of the legal property system in developing countries. [footnoteRef:29] These assets function as “dead capital,” capital that cannot be fully exploited and is costly to hold on to because it is held illegally.  He identifies a key challenge for property rights law in these countries as adapting to the changes underway and likely to continue of mass migration to the cities and enormous growth of informal property rights outside of the legal system.   [29:  HERNANDO DE SOTO, THE MYSTERY OF CAPITAL:  WHY CAPITALISM TRIUMPHS IN THE WEST AND FAILS EVERYWHERE ELSE (2000).] 

	In looking for models of how the law should adapt, he focuses heavily on the dynamics of American property law’s effort to manage change over time.  Building on the accounts of historians, he views the development of preemption (a form of adverse possession), Homesteading Acts authorizing settlers to gain title to lands they occupied, and laws recognizing the property rights arrangements gold miners made among themselves as potential models.   All of these approaches responded to demands of relatively poor people spontaneously occupying and improving land. As in developing countries today, the law for a long time marginalized these squatters’ rights.  But the later laws he views as a model built a “new concept of property” that associated the dynamics of settlement with economic growth and adapted to settlement in a way that avoided the social catastrophes that sometimes ensue when legal systems instead try to eject squatters. [footnoteRef:30]    [30:  DE SOTO, supra note, at 149.  Some, however, have contested De Soto’s claims about the importance of U.S. acquiescence to squatters in the development of American property law.  See Alfred L. Brophy, Hernando De Soto and the Histories of Property Law, in HERNANDO DE SOTO AND PROPERTY IN A MARKET ECONOMY (D. Benjamin Barros ed. 2010) [hereinafter DE SOTO AND PROPERTY].] 

	One of the key problems for property law theorists today, of much greater significance for the world than the increasingly arcane debate over the efficiency of liability and property rules in various settings, is how to make property rules adaptively efficient in developing countries (and in formerly communist countries), so as to effectively cope with change over time in ways that lay a foundation for macroeconomic development and avoid the systemic risks that land conflicts can pose for society.  Although property scholars debate De Soto’s extremely influential ideas informally, his ideas have been, until very recently, “strangely absent” from property law scholarship.[footnoteRef:31]  [31:  DE SOTO & PROPERTY, supra note ___, at 2.   This book, of course, does present some legal scholarship examining de Soto’s work.] 

	Economic dynamic analysis might have aided the design of programs to bestow title on low income squatters, and could still aid in their evaluation.   De Soto assumes that given an opportunity to regularize title, poor landowners will avail themselves of the opportunity and then use their newly regularized title as collateral to obtain capital to expand their businesses and/or improve their dwellings.   Economic dynamic analysis would not assume that the poor would necessarily respond to the opportunities regularization of title provides in the rational way that de Soto predicted, but would ask if they would instead sell the property to fund either current consumption or to obtain capital without debt.  As it turns out, titling programs have often caused a large increase in land values, but poor squatters have sold their rights to middle and high income buyers who reaped most of the rewards of the price rise, sometimes even in advance of titling.[footnoteRef:32]   Had an  economic dynamic analysis studying the bounded rationality of squatters in various regions anticipated this, governments could have considered whether some regulation limiting speculation was desirable or not, subjecting proposed reforms to further economic dynamic analysis. [footnoteRef:33]  A commitment to studying change over time with a view toward explicitly considering uncertainties makes it very likely that one would anticipate problems like this.   [32:  See Rashmi Dyal-Chand, Leaving the Body of Property Law?  Meltdowns, Land Rushes, and Failed Economic Development, in DE SOTO AND PROPERTY, supra note ___, at 91.  ]  [33:   Cf. David M. Driesen, Brazil's Transition to Democracy: Agrarian Reform and the New Constitution, 8 WIS.INT’L L. J. 51, 78 (1990) (noting that Brazilian law makes title of land acquired as part of agrarian reform nontransferable for 10 years in order to discourage speculation).  ] 

	The goal of secure title for squatters, however, sometimes conflicts with goals of fairness and economic development, which generates further questions about how to manage change over time.  This conflict arises often when those occupying and making productive use of land are not the formal owners.[footnoteRef:34]  The common law has always allowed the award of property rights based on use to non-title holders under the doctrine of adverse possession.  This doctrine allows those who have occupied a parcel of land long enough in the right way to become the property owners.  Rather broader claims for transfer of title to occupiers can arise in countries where gross inequality in land ownership prevails.   In such circumstances, demands for property rights transfers can arise in rural areas as part of a movement for agrarian reform and in urban areas from squatters’ rights movements.   [34:  See Carol Rose, Invasions, Innovation, and the Environment, in DE SOTO AND PROPERTY, supra note ___, at 25 (identifying invasion of property held by others as an important aspect of the problem incompletely accounted for in de Soto’s work).] 

	Many countries explicitly reject the notion of property as only an individual possession.  Their constitutions recognize that property performs a social function.[footnoteRef:35] This recognition of property’s social function forms the basis, at times, for progressive management of land conflicts.  Agrarian reform laws, for example, require the transfer of land to landless peasants, usually with government compensation, if the titleholder is not using the land productively.   While envisioned as a government initiated program, often land transfers occurs after an invasion by landless peasants, thus becoming a very liberal form of adverse possession law.[footnoteRef:36]   [35:  See, e.g. Driesen, supra note ___, at 77 & n. 146 (discussing the Brazilian social function provision and its German antecedent).  ]  [36:  See, e.g., Driesen, supra note ___, at 75 (noting that in Brazil peasants often occupy lands subject to agrarian reform before the courts finishing resolving compensation issues).] 

	These laws regularizing shifts of property from owners to the poor help manage a change over time.  They can contribute to a path of economic development and manage social tensions that can destabilize societies.  But designing programs in ways that provide substantial benefits to invaders at the expense of government or private title holders without too much destabilization requires careful analysis of the incentives such programs create for invaders, title holders, and those who have no land but might be tempted to invade if doing so looked potentially fruitful.  
	Economic dynamic analysis can focus on broad questions about the scope of programs, but also on matters of detail that may prove critical to program success. For example, a question that frequently arises involves who precisely should get title when multiple persons informally “own” a property.  For example, in aboriginal societies should national governments award title to individual owners of dwellings or to the tribe as a whole? [footnoteRef:37] This raises questions about how these choices might influence the community both economically and culturally over time.  Similarly, in societies that traditionally recognize men as the head of a household, but where women play a key role in economic development, should title go to the man, to the women, or to both jointly?  Some analysts have argued that including women on title is vital to allowing women to flourish in ways that can support economic development over time.   [37:  See generally Ezra Rosser, Anticipating de Soto:  Allotment of Indian Reservations and the Dangers of Land-Titling, in DE SOTO AND PROPERTY, supra note ___ (discussing the disastrous experience with privatizing Indian land as a cautionary tale for de Soto’s reforms).] 

	One might think that the economic dynamics of property only concerns developing countries and former communist states, even if economic dynamic questions once arose in countries that we now think of as having highly developed property systems, like the U.S.  The United States, however, thanks in part to deregulation and the increasing empowerment of special interests, has come to resemble a banana republic more than it used to, with vast inequalities of wealth,[footnoteRef:38] outdated infrastructure, a shrinking middle class, mediocre education, and chronically irresponsible fiscal policies.[footnoteRef:39]  We might at least ask ourselves whether our poor and our increasingly beleaguered lower middle class will necessarily continue to have secure property rights of the type that typified the United States in the 20th Century and much of the latter half of the 19th without some reform   We have seen some very Third World like abuses arise in this country in recent years that might be fruitfully subjected to economic dynamic analysis, with special emphasis on evaluating empowerment, asking whom law empowers and how that power might thwart or promote needed reform.   Giant commercial banks have not only foreclosed on homeowners who missed a payment, but on homeowners who have not, often without any notice.   A Supreme Court decision authorizing takings for purposes of facilitating private development coupled with another decision authorizing corporations to spend freely to influence elections under the cover of the First Amendment might give rise to new abuses of eminent domain power.   These developments suggest a potential decrease in property right’s security.  I do not wish to argue at this stage that our property rights regime resembles that of a developing country.  But it may not be too soon to engage in an economic dynamic analysis of whether we might be headed in that direction and what reforms might be necessary to avoid marginalizing a significant portion of our society.  [38:  See Gregory S. Alexander, Culture and Capitalism:  A Comment on de Soto, in DE SOTO AND PROPERTY, supra note ____, at 44-45 (pointing out that in 2008 the United States had the second highest Gini coefficient, a measure of income inequality, in the world).]  [39:  See, e.g., Paul Krugman, The New Voodoo, N.Y. TIMES, A23 (December 31, 2010) (linking failure to take tax cuts’ impact on budget deficits to the destruction of Nassau county finances and the U.S.’s movement toward Banana republic status).] 

	Furthermore, the problem of the economic dynamic analysis of economic crises has relevance to the debate about how to use property rights to encourage economic development.  One can think of subprime mortgage lending as an effort to bestow title on the poor.[footnoteRef:40] The crises this led to further demonstrates the need for property law scholars to use economic dynamic analysis to analyze reforms aimed, at least ostensibly, as using property to better the lot of the poor, both here and abroad, to minimize systemic risks.[footnoteRef:41]  [40:  See Rashmi Dyal-Chand, Leaving the Body of Property Law?  Meltdowns, Land Rushes, and Failed Economic Development, in DE SOTO AND PROPERTY, supra note ___, at 85 (pointing out that the subprime market made many poor people into new homeowners).  ]  [41:  Cf. Robin Paul Malloy,  Mortgage Market Reform and the Fallacy of Self-Correcting Markets, 30 PACE L. REV. 79, 108 (2009) (describing government policies addressing subprime lending as combining the goal of helping make housing more affordable with a goal of stimulating speculation).] 

	More broadly, de Soto’s work, at least implicitly, reminds us that economic growth depends on reasonably equal distribution of property ownership.[footnoteRef:42]  I use the term “reasonably” here, because no evidence supports the idea that a tightly controlled society guaranteeing near uniform equality produces economic growth, but evidence does suggest that societies with grossly unequal property rights distribution often become economically stagnant.  De Soto’s work thus invites legal scholars to engage in economic dynamic analysis of redistribution of property and other wealth.  Although de Soto has become a darling of the right for his interest in making the poor stakeholders in the operation of capital markets, the economic dynamics he describes imply that redistribution of wealth, not just technical efficient transactions among those with formal property rights, can be important to macroeconomic growth in some circumstances.[footnoteRef:43]    [42:  See Eduardo M. Peñalver, The Costs of Regulation or the Consequences of Poverty?  Progressive Lessons from de Soto, in DE SOTO AND PROPERTY, supra note ___, at 7-19.]  [43:  Id.] 

	I have emphasized in this chapter that economic dynamic theory’s twin goals of macroeconomic development and the avoidance of systemic risk makes it an especially salient theory for property law.  Although these goals are central to property law, I do not mean to suggest that all of property’s goals are or should be economic.   A focus on change over time and use of economic dynamic analysis can prove fruitful even for those pursuing values not featured in economic dynamic theory.  Economic dynamic analysis of land titling reforms, for example, can prove useful in securing the social benefits of property for the poor, conferring upon them the dignity to participate fully in a community, rather than remaining on the social margins.[footnoteRef:44]  Thus, economic theory proves important to property law both because of its goals and its methods, even if no coherent general theory can fully account for all possible relevant values.  [44:  See, e.g., Driesen, supra note at ___, at 57 (quoting a Brazilian advocate of agrarian reform who regards land ownership as essential to citizenship).] 

	Some of the most important and interesting problems in property law involve economic dynamics and would benefit from economic dynamic analysis.  Now that analysis with some economic dynamic elements has cast doubt on the utility of the academy’s myopic focus on optimizing the choices of liability and property rule protection for rights, it is high time to devote more scholarly attention to these economic dynamic problems.   Property does address change over time and provides an infrastructure important to macroeconomic growth and, at times, to creating or avoiding systemic risk.
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