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Lawyers trained in stable socio-political contexts tend to overlook or underestimate the importance of social order in considering fundamental concepts of property such as possession. The paper will argue that the evolution and effect of possessory rules is closely linked to systems of authority and their relationship with social order. Possessory principles can have a range of effects on social ordering, because of the interpretive nature of possession, and because possessory claimants have a natural tendency to affiliate with sources of interpretive or enforcement authority. Possessory principles can facilitate social order when the interpretive community is close-knit, or the interpretive authority exercises sufficient social control to enforce rules or claims of possession. But they can also be central to social disorder when competition for valuable resources merges with competition for public authority, particularly when the applicable rule of possession itself is open to interpretive contestation. This argument is illustrated by reference to the war-torn circumstances of East Timor, and its recent efforts to base determinations of land ownership on claims of long-term possession.
Contemporary peace-building efforts in countries such as Iraq, Afghanistan and Sudan involve fragile states and influential tribal systems. State-building requires strategies of accommodation or co-option relating to custom, including customary systems for the governance of land. Yet fragile states also have contested landscapes of occupation as a result of war and population displacement. Cycles of displacement, return and relocation can create endemic disputes over the possession of land, which entangle with longstanding tribal conflicts, which then merge with post-conflict races for political authority and control of valuable resources. Property systems in fragile states may thus fall into chronic instability as claims of possession and abandonment interact with vicious cycles of ethno-political conflict. These circumstances limit the scope for peace-building as interactions among possession, property and public authority create conditions conducive to recurring forms of social disorder.
What is the relationship between possessory principles and social order? In property terms principles of respect for possession are said to provide an easily understood response to the potential for disorderly resource competition. The oft-cited example is that of the first car to enter a one-way bridge: it has the right of way as any other rule would be highly productive of social disorder .
 Most animals appear to resolve territorial conflicts through principles of respect for prior possession. There seems to be a basic human understanding that first possession is connected to entitlements. Even where there is no possession, some economists claim that a rule of first possession can discourage disorderly racing for rights to resources when potential claimants choose not to race because they acknowledge one party as the most likely to obtain possession.

Game theory suggests that social order can emerge autonomously from spreading patterns of respect for possessory claims, without a necessary need for interpretation or enforcement from sources of public authority. Possession has bright-line characteristics: it provides a clear and visible signal of relations with a resource, which serves to discourage potential encroachers because of asymmetrical expectations of success in a game of resource competition.
 .The iconic example is said to be the development of order without law in the Californian goldfields between 1848 and 1849. In circumstances where legal order was absent, after the United States annexed territory from Mexico, groups of American miners self-organised to generate rules of first possession governing acquisition of property rights in mining claims. The result was a Hayekian form of spontaneous order: American miners shared cultural expectations relating to reward for labour, and the democratic processes generating possessory rules, which shaped orderly forms of resource use based on mutually reinforcing respect for possessory claims.

This article explores the relationship between possession, custom and social order by reference to the fragile state circumstances of East Timor. Fragile states circumstances highlight the central role of social order and public authority in the evolution and effects of possessory rules. Possession cannot of itself be a basis for social ordering without possessory acts that are understood by other prospective users. This is the communicative dimension of possession. In addition, possessory rights of property assume an interpretive authority that ascribes the character of possession to certain acts or assertions of resource use and control. The notion of possession describes a physical fact, which is subject to interpretation, while also operating as a conclusion of entitlement from a source of public authority. Possessory rules and norms can have a range of effects on social ordering, not only because of the interpretive nature of possession, but because possessory claimants have a natural tendency to affiliate with sources of public authority. In fragile state contexts, the affiliation of possession with competing sources of authority may mean that possession of land, in circumstances of post-conflict racing for rights, does not translate into bright-line conventions of property through spontaneous forms of social order.

The structural characteristics of possessory rules will affect the relationship between possession, property and social order. There are different types of possessory rules with different degrees of bright-line or 'fuzzy' characteristics. For example, a rule that ownership follows possession is relatively easy to interpret and administer because it involves enquiry into current acts of resource use and control alone. But this bright-line rule will encourage disorderly racing for resource control, as the rewards of possession encourage violent acts of dispossession.
 The more common formulations of possessory rules, which elevate first possession over actual possession, thus providing remedies for dispossession, or allow for abandonment and the deemed transfer of possession, involve relatively specialised levels of enquiry, including complex distinctions between actual and legal possession. While a preference for bright-line rules of possession is consistent with the limited interpretive and enforcement capacities of fragile states, the question for peace-builders remains: how does a fragile state establish bright-line legal rules of possession when customary interpretations of possession are contextualised or contested, and the entitlements granted by possession encourage disorderly racing for control of resources?

All else being equal, relatively bright-line rules of possession are less prone than complex rules to pluralism and contestation in their interpretation. Yet, as the experience of land law development in East Timor suggests, bright-line rules may not emerge because of the nature of the resource and its histories of occupation and claim, or because of political economy considerations relating to the balancing of competing interest groups. This inability to develop bright-line rules is often the paradox of land policy in a fragile state. While bright-line rules of possession may be more appropriate once property information moves beyond a close-knit interpretive context, the political and social ordering implications of rule-making may produce complex rules that challenge the interpretive and enforcement capacities of state agencies and local actors. In the opportunities created by legal change, and in the interstices of misinterpretation of rule complexity, the introduction of fuzzy laws may introduce significant elements of negotiability and uncertainty into the reconstitution of rights to property after armed conflicts.

In fragile or fragmented sociopolitical environments, different types of possessory rules will have different effects on competitive racing for rights or authority relating to land. While complex laws will increase opportunities for misinterpretation, they may also serve to channel claimants away from violent contests over land. A possessory rule that incorporates the possibility of abandonment may reduce the risks of physical conflict between prospective claimants, because it offers the prospect of success through resort to adjudicative institutions and claims of lost legal possession. In contrast, simple rules may limit the pathways for interpretive claim and leave disgruntled claimants with the alternative of violent action, either against persons in possession, or against institutions claiming authority over the interpretation of rules. Complex rules may thus develop in response to the dictates of social order, and the political characteristics of the interpretive and enforcement environment. In fragile state environments, in particular, there is a potential trade-off between the greater interpretive and administrative costs of complexity, and the capacity of complex rules to provide alternatives to violent disorder. In other words, while complex rules may contribute to competitive racing in relation to land, as a result of misinterpretation and variable information transmission, they may also channel racing activity into forms of interpretive contestation rather than violent acts of possessory conflict.

The article identifies different types of possessory principles in the conflict-affected context of East Timor. In customary areas there are complex principles of ancestral first possession, where relationships with land are determined by reference to descent and proximity to a mythical first settler. In districts first developed under colonial direction, there are claims based on historical or actual acts of physical possession, most commonly through clearing and cultivation of land, and also at times through with construction of irrigation channels. In the draft land law of the independent state of Timor Leste, long-term peaceful possession provides a basis for the acquisition of individuated ownership of land, even in areas claimed under ancestral customary domain. These disparate possessory principles apply and overlap in a fragile state context, after a period of Indonesian military occupation from 1975 to 1979, and after circumstances of state failure during the internal conflicts of 2006-07. The article concludes
 that possessory principles can generate social order when they are nested in supportive mechanisms for interpretation and enforcement, but they can also be central to social disorder when competition for valuable resources merges with competition for public authority, particularly in environments where the applicable rule of possession itself is open to different forms of interpretive contestation.
I. Spontaneous Order
Game theory suggests a causality of possessory norms and social order by reference to stylised hypothetical encounters between two property claimants. Each party is not sure whether the other will adopt an aggressive approach (a "hawk" strategy), or a passive approach (a "dove" strategy). Where expectations of success are symmetrical, the two parties will settle into a war of attrition in which they both attempt aggressive hawk strategies in a calculated effort to test the endurance of the other party, while leaving open the option of surrendering to the other claimant at any stage of the resource competition.
 Whenever there is an asymmetry of confidence, the parties will move to adopt hawk and dove strategies that reflect their mutual perceptions of likely success. Competing claimants are likely to surrender in order of confidence in their claim. The greater the prominence of the asymmetry the more likely respective hawk-dove strategies will emerge early in the prospective war of attrition (ref). Moreover, because wars of attrition can be costly in net terms, both parties would prefer a property rule that assigns the roles of dove and hawk a priori, particularly if the rule means that each player good chance of winning in at least half their confrontations.
Possessory principles are said to lend themselves to asymmetrical understandings of likelihoods of success, because possession provides a clear and understandable sign of an ongoing connection with a resource.
 Those who have incurred costs to obtain possession may be expected to assert their possessory relationship with a resource more fiercely than those who simply wish to obtain possession. This leads to mutually reinforcing expectations of relative success, with first possessors more likely to defend their claims with confidence and aggression, and other claimants more likely to forego their own claims in order to search for possessory claims elsewhere. Property rules favouring possession thus provide the parties with an shortcut to avoid a war of attrition, particularly when there is uncertainty as to respective prospects of success in the game of resource competition. Once both parties expect the other to follow a possessory rule, there is a natural tendency towards cooperation as it is costly to break the cooperative pattern.
 This argument owes much to Hayekian notions of spontaneous order.

The Californian Goldfields

An iconic example of Hayekian ordering is said to be the development of order without law in the Californian goldfields between 1848 and 1849.
 The 19th-century Californian gold rush involved large numbers of miners entering an area that had recently been annexed by the United States from Mexico.
 There were no courts, police or jails, and only a small military force.
 Mexican law did not apply as from February 12 1848, and there was no US federal mining law until 1852.
 Between 1848 and 1849 the goldmining population increased by tens of thousands, which initially created an unregulated race for control of resources.
 Then, throughout 1849 American miners developed mining codes that established a remarkable degree of order despite the absence of legal order and the competitive nature of the rush for gold itself.


Umbeck argues that mining code order was underpinned by violence or the threat of violence, particularly in the form of widespread gun ownership.
 In contrast McDowell, and Zerbe and Anderson, contend that the mining conditions of relative order had little to do with sanctions, and were examples of spontaneous ordering .
 According to McDowell, the mining rules did not require internalisation as norms, or enforcement by implicit sanction. They were simply "rules of the game", created and if necessary cast off as items of convenience in a game of social order.
 Zerbe and Anderson similarly assert that American cultural norms of fairness and democracy, including Lockean notions of reward for possessory efforts, provided focal points that guided initial patterns of behaviour and predictions of behaviour, and thereby established an alternative to costly conflict over resources.
 Focal points are shared norms, beliefs or expectations that allow resource claimants to predict likely outcomes in a game of resource competition. These outcomes then serve to shape patterns of resource use cooperation.
Almost all the Californian mining codes had a rule of first possession, which granted rights to the first person to dig a hole and stake a claim. The possessory claim was maintained by leaving tools in the hole, or meeting requirements to continue working the claim.
 The right to jump claims was also defined by reference to loss of possessory entitlements, including movement by a prior possessor to another claim and other types of failure to meet work requirements.
 McDowell suggests that the first possession rule provided a convenient shortcut to avoid costly wars of attrition, as it created asymmetrical expectations of success in the event of competition. Zerbe and Anderson argue that the first possession rule was well-suited to its focal point role in social ordering because it was consistent with American cultural beliefs in reward for labour.
It is significant that the first possession norm in the Californian goldfields did not lead to rights of private property in perpetuity, but to possessory entitlements that were subject to rules of abandonment. The norm sought to balance the rights of claim-makers and claim-jumpers, by allowing the acquisition of new rights as a result of loss of prior possession. The norm had fuzzy elements as it required determination of abandonment and loss of entitlements due to failure to meet work requirements. Clay and Wright persuasively argue that the inclusion of rules to legitimise claim-jumping was a response to the competitive racing nature of the gold mining activity itself.
 Each miner quickly worked a site to determine its potential, before digging new holes elsewhere in search of a more productive site. The right to work unworked claims was a major flashpoint for potential social disorder, as new entrants filled the mining camps. There was a social ordering need for fuzzy rules that allowed for abandonment of possessory claims through failure to meet work requirements. A bright-line rule that first possession lead to property rights without the possibility of abandonment could not emerge in California because of the need to avoid first-come/latecomer conflicts.
Clay and Wright conclude that the mining codes of California provided order, in the sense that they minimised conflict, but failed to provide secure forms of property rights.
 The requirements to maintain the working of a claim were complex and ambiguous. They compelled mining associations, and later the courts, both to define "work" and to identify legitimate reasons for non-work, which served to generate a high level of disputes and litigation from 1851 onwards.
 The rules relating to possession and abandonment are not enforced by the miners themselves, who were reluctant to intervene in inter partes conflicts The system of order without law established by the mining codes did not last long before disputes relating to the possessory rule, and its application to claims of abandonment, created a substantial degree of disorder. The mining codes were replaced by the Mining Act of 1852, which allows miners the possibility of obtaining property rights subject to standardised annual expenditure requirements once minerals are discovered in their claim.

Whaling Norms of Capture
The case of the 19th century Californian goldfields suggests a relationship between fuzzy possessory norms, involving difficult determinations of abandonment, and social ordering in circumstances of competitive racing for resources. Robert Ellickson’s study of possessory norms in 19th century whaling communities suggests a different trade-off: in close-knit community contexts complex norms may develop to increase the relative efficiency of resource use. British and American whaling communities developed different norms to govern the acquisition of property rights in particular types of whale. While all these norms were based on notions of first possession, they differed significantly both as to the interpretation of capture - when first possession was deemed to arise - and as to the determination of loss or abandonment of possessory entitlements. Ellickson hypothesises that, in close-knit circumstances, the development of more complex norms, involving greater transaction costs in the form of interpretive specialisation and potential for disputation, only takes place if these increases in the costs of transacting are outweighed by increases in the relative efficiency of resource use. In economic terms, the increased transaction costs of rule complexity are outweighed by greater reductions in deadweight losses (i.e. under-rewarded effort).
Prior to 1800 British whalers operating in the Greenland fishery developed a “fast-fish/loose-fish” rule, in which a claimant owned a whale so long as the whale was fastened by line to the claimant’s boat. As long as the harpoon held fast to the whale and remained connected by a line to the boat, the owner of the boat had exclusive ownership of the whale. If the whale was to break free, dead or alive, it was treated as a loose-fish and was again free to be claimed. The fast-fish/loose-fish rule was relatively bright-line in nature: it created an easily understandable commencement point for a property claim, based on the visible and ascertainable nature of a connecting line between the whale and the boat. Property entitlements were acquired, and lost, by reference to this clear possessory act. The rule also encouraged resource use efficiency as it rewarded the first whaler to lodge a harpoon, which was "the hardest part of the hunt" (89), while allowing for loss of possession (i.e. loss of the connecting line), which rewarded those who expended effort on finding unattached dead whales.
In American fisheries, where the sperm whale predominated, local whalers developed a “iron-holds-the-whale” rule. While this rule also conferred a right of property on the whaler to first harpoon a whale, it did not require the line to remain connected to the boat. The property entitlement would subsist so long as the claimant remained in fresh pursuit of the harpoon-bearing animal. The entitlement could be lost if the whaler were no longer in fresh pursuit, or another whaler had begun to “cut into” the captured carcass. Ellickson suggests that the difference in possessory norms, as between British and American whalers, may be explained by the fact that the right whales hunted by British whalers off Greenland were relatively slow and docile compared to the sperm whales hunted by the Americans. The American “iron-holds-the-whale” rule responded to the increased likelihood that the harpoon line would have to be cut in order to save the boat from sinking under pressure from a fast-moving sperm whale. The rule increased the relative efficiency of resource use by reducing the risks of death or injury to sailors, and damage to the boat.
The “iron-holds-the-whale” rule provided American whalers with the incentive to make the first strike on a sperm whale, while encouraging innovations such as drogues (floats separated from the boat and attached to the whale by line) and waifs (poles planted into dead whales to signify ownership and collected later). At the same time, the norm required determinations of “freshness of pursuit" and therefore was more complex and open to interpretive contestation then the fast-fish/loose-fish rule. Consistent with his hypothesis of wealth-maximising norms, Ellickson suggests that the "iron-holds-per-whale" rule developed in American fisheries because its advantages in terms of greater efficiencies of resource use, including reduction of risks and encouragement of innovation, outweighed the disadvantages of increased ambiguity and potential for disputation. Close-knit communities of whalers - the primary audience for property norms relating to captured whales - were able to understand and apply relatively complex rules of possession because they were expert in matters relating to whaling, and were subject to informal sanctions in the form of reputational loss or ostracism. Even beachcombers, happening upon the beached carcass of sperm whales, could understand and follow whaling rules of capture because of their own links with local groups of whalers.
First Possession and Social Order
Ellickson's analysis provides a framework for understanding the rationale and development of complex possessory norms, in circumstances of supportive and stable socio-legal ordering. In circumstances involving a high degree of potential for social disorder, examples from East Timor suggests that close-knit community norms relating to possession and property in land also evolve by reference to concerns for social order. Social ordering considerations are implicit in aspects of Ellickson's analysis as increases in social order tend to increase efficiencies of resource use, which may serve to outweigh the increased costs of rule complexity. However, in circumstances of potential disorder, the relevant trade-off may not involve increased rule complexity and increased efficiency, but increased complexity and reduced potential for social disorder, which may not necessarily involve reductions in deadweight losses. Rule complexity will not be directly correlated to the nature of a resource at its predominant mode of use, but to the nature of the resource users and the political economy of rule formulation.

Rule complexity in the Californian goldfields was not simply a product of Ellickson's hypothesised trade-off between the increased transaction costs of rule interpretation and administration, and reductions in deadweight losses through increased efficiency of resource use. Complex rules of first possession developed to reduce the risks of social disorder in circumstances where complexity did not necessarily provide further rewards for resource use efforts. An alternative rule in the Californian goldfields, involving bright-line rights in perpetuity rather than the possibility of abandonment, may have slowed the process of extraction, as claims were left unworked, but would not have reduced the total gains from extraction because gold is a finite resource. While there were private returns for individuals who were allowed to jump claims under the abandonment rules, there was no social return from accelerated extraction of gold itself .
 The mining codes allowed for abandonment even that the increased costs of determining failure to meet work requirements was not met by increased total returns from gold extraction.

The suggestion of a relationship between social order, and fuzzy characteristics of possessory rules, challenges orthodox economic conceptions relating to the development of property rights. In classic Demsetzian terms, rising resource values create crystalline delineation of resource entitlements as a response to increased risks of conflict and exploitation. Hence Merrill and Smith have stated that ownership - the classic bright-line rule of property - is the tried-and-true method of handling potential conflicts over resources among large numbers of claimants (374). But what type of rules best lead to crystalline forms of ownership where there are large numbers of competing resource claimants? Increased risks of competitive racing for valuable resources are more likely to produce fuzzy rules of resource allocation in order to accommodate the demands of competing categories of claimant, at least in circumstances where transaction costs prevent agreement among claimants, and the enforcement environment is unable to impose bright-line allocations on all prospective users. Moreover, where there is instability in the enforcement environment, as in the case of fragile states, attempts to impose a bright-line mechanism for property allocation may serve to channel claimants into extra-legal attempts at dispossession, which may elevate disputes over entitlements to land into disputes over the authority to make determinations relating to land. In either case, the transition from fuzzy principles of custom to bright-line rules of law may serve to aggravate rather than resolve disorderly forms of resource competition.
Towards Crystalline Forms of Property: the Transition from Custom to Law

In a close-knit community context it is well-established that local customs can prevent over-exploitation of resources - the so-called tragedy of the commons - and provide sufficient reward for efforts to exploit resources. But how does the state create legal space for conflicts forms of community custom? Most studies of community custom suggest mechanisms to nest efficient forms of custom within supportive regulatory frameworks. Ostrom highlights the role of regulatory systems in defining the community unit and its scope of jurisdiction, and supporting its rule-enforcement and conflict-resolution mechanisms.
 Yet even Ostrom acknowledges the undeveloped nature of analytical frameworks concerning custom and law, because of differentials in linguistic and cognitive understandings at different levels of resource governance.

Henry Smith suggests that the design of the law reflects a concern with the informational demands of custom once it travels beyond a close-knit originating community (175). There is a trade-off between the efficiency of information flows, and the potential efficiency of local customs. As a general rule, custom can be adopted without a great deal of standardisation when the audience is limited, or there are low informational demands on the prospective audience. However, in cases of customs relating to property, the potential audience is often extensive as those interested in purchasing, valuing or using resources can extend far beyond the members of a local community, and can include state interests in taxation or the provision of services or infrastructure. This broad audience will incur significant costs in identifying property interests under customary regimes. Judges, bureaucrats and other sources of interpretive authority will also face informational costs in the process of ascertaining and interpreting localised custom. According to Smith, where efficient but information-rich customs are recognised by law, either the process of communicating property information is made more costly for remote third parties, or the custom must be stripped of its informational complexity through a process of modification and standardisation.

Smith's illustrations of the relationship between custom and law include the legal treatment of customary mining rules in the United States. The 19th century Californian mining rule of first possession was adopted by the US courts as the doctrine of pedis possessio, which applies to mining during the exploration phase, before discovery of minerals and acquisition of a licence under the Mining Act 1852. The pedis possessio doctrine includes the possibility of abandonment: possessory rights are lost once a prospector stops work and moves to another claim, at which point another prospector may obtain a property interests through the taking of possession. This aspect of mining custom has been criticised on the basis that under modern mining conditions there are benefits in multiple exploration of claims, and significant costs that prevent simultaneous exploration of those claims. Nevertheless, in the leading US case of Geomet, the court applied the pedis possessio rule to recognise rights to claim the workings of a mining company that had moved on to another exploration area. Smith suggests that the court did not relax the customary requirements for ongoing work of a claim because the informational demands of ascertaining property entitlements, in circumstances of absence of the possessor, were too great for prospective users to bear. The property rule modification created greater information costs because possession - the visible sign of relations with a resource - did not set the measurable limits of entitlement, in circumstances where there was no other mechanism for ascertaining entitlement, such as a register for mining exploration claims.

In the United States the courts adopted 19th-century whaling customs without a significant degree of standardisation or change. The rules of capture themselves were relatively settled and well-accepted, and the applicable audience remained whalers and at times beachcombers only. Unlike the case of land, remote third parties were not generally interested in determining ownership rights to dead or captured whales. In Henry Smith's terms, the informational demands of whaling customs, in the light of their prospective audience, were not such as to require their modification and standardisation through law. The courts could ascertain community custom through expert evidence, and then determine questions of abandonment and fresh pursuit through their own interpretive expertise. The law thus provided legal space for the continuation of custom, in a close-knit community, while allowing a mechanism for external dispute-resolution that encompassed reference to customary standards.
In other circumstances the US courts have modified or replaced custom in order to reduce informational costs for community outsiders. For example, in the fox-hunting case of Pierson v Post the court declined to follow a hunting custom that favoured the hunter that first found and pursued a fox. Instead, the majority formulated a possessory rule that granted rights to the first hunter to take possession of the carcass. Rose suggest that the adoption of a rule of capture, rather than the norm of fresh pursuit, arose from a judicial preference for property rules that provide clear signals to the world. While hunting custom may have rewarded the hunter who expended effort on finding the fox, and engaged in fresh pursuit, the interpretive costs of judicial determination of fresh pursuit, and the relative simplicity of the alternative possessory rule, outweighed the reward for effort incentives of the adoption of custom.

These US examples suggest a number of information-based principles for the design of property laws relating to custom. Custom may not require modification either when the prospective audience remains small and close-knit, the modification would increase informational complexity, or the custom itself has a high degree of invariance to context. Custom may require modification where it is rich in contextual complexity, and the prospective audience extends beyond the originating community. If custom is not modified, in these circumstances, there will be increased costs of information transmission to remote third parties. Where custom does require modification to reduce information costs, Smith argues that comparatively simple default rules, such as bright-line principles of possession, have a "gravitational pull" once the audience for property information extends beyond a community of connected resource users. This preference for bright-line rules of possession arises from their characteristics as lower cost mechanisms for the transmission of property information. 

Contested Interactions between Custom and Law

Informational explanations for the relationship between custom and law tend to assume that resource users will migrate to standardised legal versions of custom as a result of their relative efficiency and lower informational complexity. For example, Posner (1980:10-19) argues that customary systems act as efficient institutional responses to environmental risks, in circumstances where no other social insurance mechanism is available.
 This efficiency hypothesis suggests that the introduction of more efficient arrangements, including state systems of law and public administration, will lead to a decline in the use of non-state ordering mechanisms. There will be uni-directional flows from custom to the state: users of non-state mechanisms will migrate to state institutions because they provide a low-cost means to enforce rights of contract and property, while also providing alternative forms of social insurance. Morriss thus argues that private ordering examples in the American West, including the goldmining codes of California, did not survive as the frontier settled because the state had a "competitive advantage in providing law, derived from its ability to cross-subsidise the production of services". Unlike private ordering systems, the costs of which are borne by users, the state was able to spread the costs of legal order over the general taxpaying populace by funding police, prosecutors, courts, military outposts and the like. 

The results of transition from custom to law will depend not only on the nature of the state, but on the interaction of state and non-state authority systems. In property matters there are zero-sum considerations that may lead some claimants - who would otherwise lose in a state-administered system - to assert the continuing authority and relevance of customary institutions. Where the state is unable to impose a unitary system of property adjudication and enforcement, and customary systems retain a degree of social authority, disputants may resort to multiple sources of interpretive authority, and multiple formulations of custom, to maintain their claims of property rights in land. This phenomenon is described as legal forum shopping, although it also often involves a degree of legal principle shopping, including as to the formulation of "rules" of custom (Fitzpatrick 1997).
 At the same time, as Keebet von Benda Beckmann noted in her study of West Sumatra, there may be "shopping forums" where sources of authority - state and non-state - compete for interpretive and adjudicatory influence over contested property claims. In these competitive circumstances, authority is often constituted and reproduced by the capacity to attract, interpret and purport to resolve matters relating to the control of resources. Property and authority have mutually constitutive aspects, which is important as more efficient property institutions may not evolve through institutional competition because volatility in authority structures leads to instability in property arrangements.

Recent literature on postcolonial land relations has highlighted the considerable amount of time and effort spent by individuals on asserting property claims through social arena outside of law, including households, clan groups, local government officers, village courts, non-governmental organisations, human rights commissions and parliaments (Berry). Where the social arena for property legitimation work together, through nested systems of hierarchy and legal space for private ordering, there is a coherent politico-legal order that restricts opportunities for chronic conflict over possessory claims to land. Where the prevailing sociopolitical order is unstable, overlapping and fragmented there is an increased likelihood of property contestation across multiple sources of sociopolitical authority. The state is unable to impose its own legal conceptions of property rights, and is one of many sources of legitimacy for property claims. Moreover, even where the state is sufficiently powerful to guarantee certain property claims, a process of regime change may revive old claims that derive support from new constellations of sociopolitical authority.
In pluralist sociopolitical environments members of a customary community also face barriers to calculating the costs and benefits of resort to law, particularly where the interpretive costs of a law are high. In rural parts of East Timor understanding of the nature and effects of statutory rights to land, and the process for their application, vary widely among individuals and groups. The potential for claims of exclusivity to crystallise suppressed conflicts, particularly as between relocated and origin groups, is likely to influence decisions and attitudes towards the law. Alongside situational attempts to take advantage of new legal opportunities, there will be a fear of disorder that will create a form of social entropy, a residual loyalty to the familiar. In these circumstances, there will not necessarily be wholescale migration from custom to law even if law offers more efficient arrangements, particularly where there is a high degree of informational uncertainty relating to the content and effects of complex laws.

The potential for partial, variable and contested transitions from custom to law is compounded in fragile state contexts. A fragile state may lack attributes that are implicit in legal centralist notions of the state. It may have no monopoly on violence, or coercive capacity to suppress violence relating to property arrangements. Its citizens may not identify themselves as citizens, or have strong conceptions of nation and national interest. The poor and vulnerable are likely to face prohibitive barriers to accessing state institutions of justice. In fragile state circumstances, state actors often also derive support and legitimacy from non-state governance systems. Agents that mediate information and resources across multiple systems of governance will accrue authority and legitimacy, while also incurring clientelist obligation to deliver state largesse to their non-state networks. These agents will be powerful actors in the transmission of new legal information, and the negotiation of new property arrangements. They also often have significant incentives to engage in rent-seeking activity, because their capacity to extract and distribute rents is relatively high, and yet their position as agents is precarious as a result of potential instability in the socio-political environment. In all these circumstances, the relationship between custom and law will be complicated by disparate cognitive frameworks, self-interested interpretations by influential actors, and potentially competing frameworks for adjudication and enforcement.

North American examples of the ready translation of custom to law, with varying degrees of legal standardisation, involve socio-political circumstances where community-based authority systems were either relatively transient, as in the Californian goldmines, or nested in supportive state structures, as in the whaling communities of Nantucket Island. Moreover, the customs involved had a number of bright-line characteristics: they took the form of rules, not standards or processes, which allocated entitlement by reference to relatively identifiable acts of first possession. In contrast, customary forms of land tenure in places such as East Timor are embedded in long-standing structures of authority and social legitimacy. Commonly, they predate modern notions of the nation-state, and can provide a threat, or alternative, to the emergence of state authority. They have a number of complex, contextualised and constructed elements, which may involve overlapping notions of ancestral first possession and actual acts of possession, and are thus resistant to translation into law without a high degree of reification and distortion.

There is a further dimension to communicative trade-offs involving law and custom, namely the nature of signals received and applied at the level of the originating community. Notwithstanding attempts at legal standardisation, members of an originating community may continue to pursue their own information-rich versions of custom, because of the self-interest of influential actors in the community, or a collective interest in the continuation either of custom or localised forms of authority. Alternatively, individuals may variably interpret or misinterpret the standardised custom offered by State law, because the legal version of custom is rich in its own interpretive content, and thereby prone to misunderstanding or opportunistic re-negotiation at the local level. Indeed, the informational demands of legal constructions relating to custom may lead to multiple interpretations by state actors, not simply on the basis of self-interest, but because of the inherent ambiguity and complexity of the law itself. The result may be diverse interpretations of standardised custom, at multiple levels of resource and public governance. This possibility has particular relevance to East Timor because the informational demands of the draft land law are high, and the capacity of the state to interpret and enforce complex law remains relatively limited.

Property laws are not only influenced by the transmission of information from the state to resource users, but by information flows among state actors and resource users, and from resource users to the state. Property information is mediated by agents through systems of interpretive and enforcement authority. In fragile state circumstances, in particular, there will be a high degree of information variability and agency activity that will affect the interpretation and enforcement of property laws. The presence of state and non-State ordering systems, with hybridised arrangements at points of confluence, will leave information transmission and interpretation in the hands of agents with the capacity to negotiate across multiple resource and public governance regimes. In these circumstances, the design of laws relating to custom will be affected not only by information transmission to a broad audience but by the effects of variable information flows, and the management of self-interested interpretations by information agents. The application of laws relating to custom will also be affected by the degree of interpretive complexity and relationship between interpretive agents and the state itself.
II.
Possessory Conflicts in East Timor

Possessory Customs and Social Order
Examples from East Timor support the hypothesis that the development of possessory norms is influenced by concerns for social order. In longstanding customary districts, principles of ancestral first possession have provided a basis for the maintenance and revival of customary property relations, and have been relatively resistant to ad hoc reinterpretation of custom and group identity. They remain embedded in kinship relations and landscapes of memory, and are reproduced through ceremonies, the reconstruction of sacred houses and repetition of cultural metaphors for hierarchy and precedence. In a war-torn context, Fitzpatrick and Barnes conclude that the signalling and social ordering functions of ancestral first possession principles encouraged property claimants to nest their claims in customary structures rather than engage in disorderly racing for rights and authority relating to land. Ancestral myths of origin - reproduced through ritual and symbolised by sacred houses -acted as resilient sources of social ordering in East Timor because they provide a visible signal of relations with land, which are interpreted by in-migrant property claimants as focal points to avoid costly conflict and secure access to resources.
Fitzpatrick and Barnes adopt game-theoretic explanations for the resilience of customary property relations in war-torn East Timor, based on focal point analysis of ancestral first possession principles. But they do not suggest that principles of first possession should be understood in a non-contingent sense, as autonomous precursors to game-theoretic decision-making by resource claimants. Focal points such as ancestral first possession principles are socially constructed rather than matters of objective historical fact. Although mythical narratives of first settlement are presented as "historical" statements, their underlying notions of time are often fragmented and non-linear, with at times a degree of incorporation of Christian influences including references to Noah, and Adam and Eve. Most customary groups in East Timor are likely to have developed first possession narratives in a context of displacement of even earlier groups.

As constructed arrangements for social ordering, focal points such as first possession are constrained by the potential for contestation over their interpretation and the presence of multiple institutions of public authority, which can act as alternative sources of legitimacy, expectation and enforcement for property claimants. The interpretability of possessory principles is illustrated by the emergence of competing constructions of possession and possessory authority in some areas of rural East Timor. As a result of Portuguese land clearing policies, many individual claims to land in fertile lowland areas are based not on customary allocation pursuant to ancestral first possession narratives, but on histories of actual possessory acts including clearing and digging irrigation channels, combined with the grant of a hoe by village government officials.
 These types of possessory claim are affiliated with State rather than customary authority, which has made them vulnerable to forced displacement as a result of rebellion and regime change in the turbulent history of East Timor. Over time, the entanglement of possessory claims with multiple state regimes has contributed to underlying conditions for chronic land conflicts, as regime change and population displacement is have disrupted and displaced the actual possession on which claims to property rights are based.
It is sometimes said that Portuguese rule on the island of Timor, from the appointment of a governor in 1701, did not encroach significantly on traditional forms of village life.
  This may have been true, at least until the late 1800s, as in common with many colonialists the Portuguese administration was largely interested in trade and revenue.  Their settlements were on the coast, and the hinterland served as a site for tax and trade. There was a de facto system of indirect rule through indigenous authorities in the countryside (Gunn 1996: 192).
 In the late 1800s - again in common with most colonies - Portuguese economic policy shifted its focus from tax and trade to cash-crop agriculture and an export-oriented plantation sector. This change from basic trade to systematic exploitation required an extension of political control, particularly into the mountainous interior
 It was now necessary to obtain labour and land for a plantation sector, and to extract an agricultural surplus from East Timor's hitherto largely subsistence farmers.

Beginning in the early 20th century, and gathering momentum after World War II, the Portuguese sought to restrict shifting cultivation and to clear new areas, particularly in the fertile lowlands of the southern coast, for ricefields and other forms of intensive cultivation. These activities also contributed to the gradual but sustained historical trend of population movement and concentration into more closely settled residential communities adjacent to sealed roads. Much of this migration was induced or forced by the Portuguese, in order to facilitate Portuguese taxation, security and agricultural development projects. At the same time, Portuguese administrative mechanisms began to overlay and at times suppress customary systems of land allocation and authority, particularly in the context of a gradual concentration of population settlements. Hamlet and village heads, in particular, were established under charter from the Portuguese administration. These village-based officials were expected to ensure payment of head-tax, and organise labour for Portuguese agricultural development projects.

In lowland areas cleared under Portuguese supervision, the extent of origin group authority had not necessarily been tested because historically the land was forested and at most used only for hunting. In the event, access to cleared land was not necessarily determined by customary hierarchy or alliances with origin groups, but by village heads acting under authority from the Portuguese administration. In newly cultivated areas, a common symbol of property rights was a hoe or other agricultural instrument issued by the Portuguese. The Portuguese did not issue formal documents of title to those who had cleared land. While the intrusion of colonial structures of land authority and legitimacy was more marked in districts such as Ainaro, where there was a large Portuguese military post, even areas such as Lautem with a high degree of armed resistance to the Portuguese experienced sustained movements of settlements and associated increases in the land-related authority of village heads. The result was an emerging plurality of authority over land as village heads and other officials favoured by the Portuguese administration were not necessarily elders or even members of senior origin group lineages.

All colonial systems of indirect rule were marked by a plurality of local authority, as designated chiefs or representatives were fixed with forms of administrative authority under the colonial state. It is well-established that this authority, sometimes clothed with notions of custom or indigenous tradition, was a creature of colonial convenience and rarely a reflection of pre-colonial arrangements. Often, those favoured under colonial systems used their power to further their own interests, particularly through the allocation or transfer of rights to land. At the same time, other local actors drew on claims of customary legitimacy to reassert rights and authority relating to land in contexts of political change and anti-colonial activity. As Lund has argued, the result in many colonial and postcolonial systems has been a close relationship between property and authority, with claims based on possessory entitlements to land interacting with competition for political authority over land. The following description of chronic land conflicts in the north-eastern district of Viqueque in East Timor illustrate the potentially deleterious effects of the relationship between possession and authority in fragile state contexts.

Viqueque
Most land disputes lodged with the Land and Property Directorate of Viqueque district in East Timor involved contested claims of possession and dispossession arising from the clearing of the Uato Lari coastal plain under colonial supervision. Beginning in 1938, and gathering pace in the 1950s, the Portuguese authorities instructed the heads of two upland villages- Afalocai and Uitame - to gather their people and clear land on the Uato Lari coastal plain. The land was cleared and planted for irrigated rice cultivation. Working with hamlet heads, the village heads mapped and divided the land among those who worked on the clearing and cultivation efforts. While the land fell within the claimed ancestral domain of the Vessoru-Uitame customary group, much of it had been used at most for hunting and fishing and the Vessoru-Uitame elders were not directly involved in the allocation of land cleared and cultivated by the villagers of Afalocai and Uitame.
Some non-irrigated and irrigated fields on the coastal plain had been allocated by Vessoru-Uitame elders, through traditional kinship and marriage arranged, as early as 1865 and in one case as late as 1950. Those who occupied the ricefields developed under village government supervision seem to have acknowledged the overarching ritual and spiritual authority of Vessoru-Uitame elders, 
Nevertheless, their ricefields were broadly seen as removed from customary land authority, and subject to the heritable rights of the participating individuals these rights were never translated into documentary rights of statutory ownership, and at most were evidenced by a hoe granted through Portuguese agricultural extension programs. 
In 1959 the head of Afalocai village took part in a rebellion against Portuguese rule. The rebellion was centred in Viqueque district and included a number of other village heads, who all had kinship ties to a senior customary leader affiliated with the Japanese during World War II. The rebellion was defeated by Portuguese forces, with the assistance of Timorese militia (pro-Portuguese militia) from other districts. The militia burnt houses and seized livestock. The people of Afalocai fled to the Matebian Mountains. The coastal ricefields were allocated by the administrator of Uato Lari sub-district to the pro-Portuguese militia, as they had not otherwise received any pay from the Portuguese regime. The allocation also served as a tactic to secure Uato Lari as an area under Portuguese control. The fields allocated to pro-Portuguese militia included areas granted under both colonial and customary systems of land clearing and allocation. Expand. Most were not allocated until 1962, and required a further process of clearing and repair of irrigation infrastructure. The village head of Afalocai and his family were imprisoned in Angola.
Some pro-Portuguese militia invited family members to occupy the Afalocai ricefields. In one case, and pro-Portuguese militia reportedly demanded the sale of coastal land, and seized the land with support from Portuguese authorities when the sale was refused. Afalocai who complained of their dispossession received no remedy from the Portuguese administration. A number of Afalocai reported physical violence and they took their claims to the Uato Lari sub-district administrator. Some make no claims at all as the leaders of the rebellion had been killed, or imprisoned in Angola.
In 1972 the head of Afalocai village, who had been released from prison in Angola, lodged a claim with the new Uato Lari sub-district administrator for the return of some land to Afalocai village members. This claim was granted. The remainder of the land seized in 1951-52 was left in the possession of the pro-Portuguese militia, including in particular people from the village of Mabahos, until the extension of Indonesian control over Viqueque district in the 1970s, following their invasion in 1975. During the period of control, the pro-Portuguese militia improved the irrigation and infrastructure of the ricefields.
In 1980, during the Indonesian occupation, the displaced people of Afalocai made another claim to local authority figures. Some customary leaders from Afalocai had prominent roles in the Indonesian administration. The Afalocai claim was based not on legal rights and remedies to recover possession, but on the basis that as security in the area is now maintained by the Indonesian military, there was no longer a need for the pro-Portuguese militia to occupy the land. In Uitame village, this appeal resulted in a gathering of 6 hamlet heads who decided that land should be returned to the pre-1959 possessors. Expand. Elsewhere, the auditor restitution was made by the sub-district head of Uato Lari, who by this stage was an Indonesian appointee. In one case, it appears that the order was made by an Indonesian court. Some of the land subject to restitution orders reportedly included areas first cleared and cultivated by the pro-Portuguese militia themselves after 1962. Expand. Other land was reportedly never returned, even though it was subject to claims of first possession prior to 1959. Expand by reference to cases.
In 1999, most of the population of East Timor was displaced after a vote for independence triggered a rampage by pro-Indonesian militia, instigated and supported by the Indonesian military. Indonesian forces departed as an Australian-led international force restored order in November and December 1999. In early 2000, a number of descendants of pro-Portuguese militia took advantage of the Indonesian withdrawal to take possession of Uato Lari land held by their forebears from 1962 to 1980. Some of the land was vacant as a result of the 1999 displaced or stop other land were seized by force. The justifications for the re-occupation included references to the alleged collaboration of Afalocai with the Indonesian occupiers. The re-occupiers did not rely on their capacity to defend their new-found possession below, but affiliated themselves with the pro-independence Timorese resistance movement. In these circumstances, the dispossessed Afalocai did not engage in large-scale confrontations to recover their possession, although there was a great deal of social tension and some outbreaks of violence.
In June 2008 team from the UN transitional administration visited away to Lari sub-district in an effort to mediate land-related social tensions. Based on training from Canadian experts, the mediators focus on obtaining interim agreements that the disputed is not engage in violence, while the dispute remained subject to mediation board to legal processes through the new courts of East Timor. This limited approach achieved a degree of success, at least in terms of forestalling further violence. The UN also trained a number of East Timorese staff from the district Land and Property Directorate in specialised land mediation skills.
 There are now 21 unresolved cases documented in the Land and Property D of the irectorate archives of Viqueque district. Most, as noted, a rise from cyclical acts of displacement and return as a result of the 1959 rebellion against Portuguese rule. None of these has been resolved through mediated agreement. While refraining from violence, most claimants are waiting for law from the new state of East Timor before determining their property assertion strategies.
Moving Towards Law: the Development of Land Law in East Timor
In this section I explore the development of land law in post-occupation East Timor, including unsuccessful attempts at introducing laws in 2002, 2005 and 2006. I seek to explain the complexity of the draft new law by reference to the complexity of competing claims to land, the political economy of state actors and interests, and the conceptual and classificatory legacies of international sources of advice. While relatively simple or bright-line forms of law would reduce the scope for interpretive complexity - an important consideration in circumstances of state Iakness - I identify a trend towards complex law because of the effects of war, decolonisation and state-formation. This complexity will affect the transmission and interpretation of legal information, and the negotiation of property arrangements at the local level.

Multiple episodes of displacement, occupation and regime change in the history of East Timor have created multiple bases for land claims, and a legacy of contestation over past events of possession and dispossession. The potential bases for claims to property rights in land in contemporary East Timor include custom, possession, Portuguese title documents, and Indonesian title documents. While on current statistics only around 8% of claimed land parcels are contested, these figures cover urban and peri-urban areas in districts targeted by a USAID-supported claims collection process. There has been no systematic claims collection in rural districts. There will be significant property competition in customary areas, particularly as between claims based on customary affiliation and possession by relocated groups, and as between claims to state land and localised understandings of customary domain.

There have been a number of unsuccessful attempts at introducing a land law since the period of United Nations administration from 1999 to 2002, and after the birth of independent East Timor in 2002. In the various legislative drafts there have been two noticeable trends: first, a partial move from restitution of pre-1999 rights to recognition of rights based on possession; and, second, increased recognition of community-based relationships with land in rural districts. The move away from restitution, in particular, reflects a shift from a relatively bright-line response to displacement, largely as a result of the barriers to implementing restitution in circumstances of state fragility. The recognition of community rights also adds a degree of interpretive difficulty, as the legal notions of "community property zone" and "community property" reflect complex politico-legal responses to the social reality of customary land holdings in East Timor.

On its face, restitution of property rights provides a neat response to the problem of displacement. There is no great interpretive complexity to a rule providing that those who were displaced should go home. Thus the 2005 United Nations Principles on Housing and Property Restitution for Refugees and Displaced Persons (the "Pinheiro Principles") provide that " states shall demonstrably prioritize the right to restitution as the preferred remedy for displacement, and as an essential element of restorative justice", and that refugees and displaced persons have a right to restitution where they were "arbitrarily or unlawfully" deprived of housing, land and/or property. 
 With a somewhat different emphasis, the 1998 United Nations Guiding Principles on Internal Displacement require competent authorities to protect property lost through displacement against illegal appropriation, occupation or use,
 and to establish the conditions and means to allow internally displaced persons to return voluntarily and safely to their homes, or else to resettle voluntarily in another part of the country.
 

While there may be a degree of interpretive simplicity to a restitutionary rule, East Timor provides a paradigmatic case of the difficulties of implementing restitution in a historical context of colonisation, invasion and complex population movement. Some post-conflict cases, such as Bosnia-Herzegovina, Kosovo and South Africa, are relatively straightforward in the sense that they are directed at reversing "ethnic cleansing" or systematic racial discrimination. However, cases such as East Timor involve multiple historical categories of displaced claimants, and large numbers of secondary occupiers of land and housing after each displacement event. The restitution of pre-1999 rights would return titles to Indonesians and pro-Indonesian Timorese, and thus restore a basic cause of conflict. It would also require widespread evictions of post-1999 ad hoc occupiers in Dili and other urban areas, in circumstances where these occupations were central to the social disorder and state fragility that manifested in the conflict of 2006-07 (see further below). In all these circumstances, restitution was not an appropriate response to displacement in East Timor, and successive drafts of the land law had overlaid restitutionary principles with references to actual possession. 

The Draft UNTAET Regulation of 2000
On 25 October 1999 the United Nations Security Council passed Resolution No. 1272, which established the United Nations Transitional Authority in East Timor (UNTAET). Article I vested all legislative and executive authority with respect to East Timor, including the administration of justice, in the hands of UNTAET. UNTAET Regulation No. 1 established a governing law for East Timor that maintained the law of the previous regime, namely Indonesia, as modified by certain international human rights standards.
 By adopting "the laws of the previous regime" the drafters of UNTAET Regulation No. 1 were careful not to suggest that Indonesia had been the sovereign authority of East Timor.
 In fact, the wording of UNTAET Regulation No. 1 was almost identical to Regulation No. 1 for the UN mission in Kosovo, which a year earlier had similarly applied the laws of the former Federal Republic of Yugoslavia (see arts. 2. 3). The primary drafter of UNTAET Regulation Number 1 was a German judge, who had been the legal adviser for the United Nations mission in Kosovo. In the event, the decision to adopt Indonesian law was motivated by practical considerations - to maintain a degree of legal continuity - and was not informed by arguments that Portugal retained sovereign authority over East Timor because Indonesia had only ever been a belligerent occupier (Fitzpatrick 2003).

In June 2000 the Land and Property Unit of UNTAET formulated a draft regulation to establish a land commission. The regulation was largely prepared by Australian lawyers, one of whom had considerable experience in Indonesia and detailed knowledge of Indonesian land law. The regulation provided that applications for the registration of land rights, where there was no objection, were to be determined by reference to UNTAET Regulation No. 1, subject to obligations to reject an application where the right had not been acquired in good faith (section 12 (D)). The reference to UNTAET Regulation No. 1 favoured claims based on Indonesian titles, with the qualification that land commission officers were to observe the international human rights standards set out in UNTAET Regulation No. 1. The regulation did not allow for registration of customary claims to land, at least those that were inconsistent with Indonesian law, but did provide for the noting of boundaries and any other information about land that was the subject of a traditional communal right (section 11 (5)).
 In effect, the draft regulation recognised Indonesian titles to land while adding a number of interpretive considerations relating to good faith and compliance with human rights.

In September 2000 the United Nations Transitional Administrator, on advice from the National Cabinet, rejected the draft land commission regulation. The Land and Property Unit was authorised to file and record property claims, but not to undertake any other form of normal land registry function. Its major task remained supervision of the system for temporary allocation of public and abandoned land. Those who had proposed the draft regulation argued that, in formal terms, Indonesian law recognised and converted pre-1975 Portuguese titles in East Timor, which meant that Indonesian law would not necessarily prejudice claims based on Portuguese titles. There were also urgent needs to re-establish a form of land administration, to capture information about ongoing land transactions and claims, which required accommodation with the governing legal framework established by UNTAET Regulation No. 1. Yet, while the decision to reject the regulation has been criticised, on the basis that it left a vacuum in land administration, the political reality was that most East Timorese would never have accepted restitution of land titles issued by the Indonesian administration, even if the state had the capacity to evict large numbers of ad hoc occupiers of land after the mass displacement of 1999.

The 2002 Constitution and Law Number 1 of 2003
East Timor became an independent state in March 2002. The Constitution includes rights to housing and private property,
 equality before the law,
 and equality between men and women "in all areas of political, economic, social, cultural and family life".
 It provides that property shall only be expropriated for public purposes and on payment of compensation "in accordance with law".
  It further provides for the state to recognise norms and customs that are not contradictory to the Constitution and any legislation dealing specifically with customary law (art. 2 (4)). To date, most of these rights are yet to be implemented through municipal legislation, although there is now a draft law on expropriation of property for public purposes.

In 2003 the National Parliament of East Timor approved Law No. 1 of 2003 on the regulation of state land and abandoned land. This law is most significant for its definition of state land, a complex issue that has fundamental significance to the status of private rights to land. In brief, the law defines land held under the "private domain" of the state to include land owned by the Portuguese state as at 7 December 1975, land acquired by "public entities" between 7 December 1975 and 19 May 2002, and unclaimed private land without an identifiable owner. The law also provides for temporary state administration of abandoned land, including the grant of leases to land defined as abandoned. These provisions provide a key element in the territorialisation of state control and a highly interpretive formulation, particularly in relation to "unowned" land, that has created opportunities for land-grabbing by government-affiliated actors and state agencies (see Chapter 7).

The 2003 law provides that state-owned land in Timor Leste shall include all real estate assets owned by the Portuguese state as on 7 December 1975 (s. 4). It does not provide that state land includes all land acquired by the Indonesian state between 1975 and 1999. This provision was included in an earlier draft, but was not included in the draft approved by Parliament. This is an important result as the definition of state land in Indonesian law is based on a remarkably vague and contested notion of "state right of control", which in Indonesia has been used to claim approximately 65% of the archipelago as state forest land, notwithstanding the presence of as many as 65 million occupants or habitual users of that land. In East Timor, the controversial nature of Indonesian claims to state land, which would arguably have encompassed most of the territory, appears to be the primary reason for the removal of the reference to land acquired by the Indonesian state in the final version of Law No. 1 of 2003. However, as we shall see, key actors in the Land and Property Directorate of East Timor continue to apply Indonesian notions of state land, consistent with their training in Indonesian land administration, and their interest in channelling land allocations to investors through state lease mechanisms.

Law No. 1 of 2003 requires national citizens, whose land has been illegally appropriated or occupied by third parties, to submit their claims of ownership by 10 March 2004 (s. 12 (1)). The law further provides that unclaimed private land without identified owners shall be presumed to be the property of the state (s. 12 (3)). This presumption may be rebutted on appeal to a court not later than December 31, 2008 (s. 12 (4)). All private land that has not been the subject of a registered claim by 10 March 2004 is presumed to be state land, and the opportunity to appeal this presumption lapsed as of December 31, 2008. 1 of 2003. This aspect of the law illustrates the concerns of international legal advisers with finalisation of claims, to provide a secure foundation for land transactions and administration. However, it also creates substantial opportunities for dispossession as only approximately 10,000 claims - mostly from Indonesian citizens - were lodged by the 2004 cut-off date. By providing for forfeiture to the state in the event of failure to claim, national and international advisers appear to have assumed erroneously that information about registration, and the incentive to register, would induce comprehensive lodgement of claims.

The 2005 Draft Law
Law No. 1 of 2003 allowed for the registration of claims to land, but does not otherwise regulate or recognise private claims to land. In September 2005 international legal consultants prepared a draft law on private land ownership, under the auspices of a USAID technical assistance program, and in consultation with the Ministry of Justice. The primary drafter was a Brazilian lawyer, one of a number of Portuguese-speaking advisers that, after the departure of UNTAET, became the most influential international advisory group in the Ministry of Justice. In general terms, the 2005 law adopted the restitutionary approach of the UNTAET draft regulation, but limited restitution to ownership titles issued under the Portuguese or Indonesian administrations.

Limited term Portuguese or Indonesian titles were not restored, but could act as evidence for claims to "first adjudication" of ownership. First adjudication of ownership could also be based on possession, in areas not subject to valid Portuguese or Indonesian ownership or limited term titles (article 29 (3)). This introduction of a possessory principle reflected increased awareness among legal advisers that the state lacked the capacity to enforce claims to land held by large numbers of people who had taken possession of land in 1999 or 2000 without pre-existing rights or claims to that land. The formulation of the possessory principle required uninterrupted, public, undisputed possession of land belonging to another, exercised with the intent of ownership (article 13). However, the law did not expressly set out a time-period for the period of possession required to establish ownership (check this) .

The draft law further provided that first adjudication of ownership could be based on "customary rights of ownership" (article 29 (3)). This grant required proof of occupation for at least 20 years, following "the practices of the community", and was subject to "no well-founded opposition from the community" (article 51 (1)). Until implementation of a system of land administration, "communities" could continue to resort to customary rules provided they did not conflict with the Constitution and the law (article 3 (5)). Communities could also hold collective title to land and apply customary rules in administering their land, while respecting the principles of equality established in the law (article 3). These provisions provided a framework for the recognition of customary rights and rules relating to land, while creating a clear need for further development and interpretation of the law, particularly in relation to distinctions between individual and collective rights of customary ownership, and between customary rights and other rights based on possession alone.

The Fretilin Government Draft of 2006
The 2005 draft law was rejected by the then Fretilin government, largely because its formulation of a possessory principle potentially recognised ad hoc occupiers of land after the displacement events of 1999 and 2006 (check this). The government commissioned a further draft in 2006, which was prepared with the assistance of another Brazilian lawyer. As with the 2005 draft, the 2006 draft law provided for the restitution of ownership titles issued by the Portuguese or Indonesian administrations (article 41).
 However, the law further provided that restitution would not take place if there was a third party in possession of the claimed property that complied with the requirements for the granting of ownership. Possessors entitled to ownership must have exercised peaceful possession for at least 10 years, or have exercised peaceful and undisputed possession in good faith for at least 5 years (article 47). For the first time, therefore, the 2006 draft law privileged some possessory claims over claims for the restitution of Portuguese or Indonesian ownership titles, while also establishing commencement dates for possession that excluded disputed occupation of land after 1999.

The 2006 draft law maintained a degree of interpretability through its references to long-term, peaceful, undisputed or good faith possession. It seems the references to good faith and peaceful occupation were also motivated by a desire to avoid rewarding people who that had occupied land violently or with knowledge of a claim by an absent owner. At the same time, the draft 2006 law included a number of provisions to facilitate determinations of possession, in an apparent effort to reduce the complexity of proving possession. Documented possession was presumed to be in good faith. Those deemed to be current possessors included those, who by virtue of physical or moral coercion by third parties, abandoned their claims properties after April 27, 2006. There was also a presumption that an earlier possessor remained in possession unless proven otherwise (see articles 16 and 17).

Unlike the 2005 draft, the 2006 draft law did not allow for recognition of individual ownership based on customary rules, but did include limited recognition of community property. It defined a local community as a group of families and individuals residing in a rural geographical area, characterised by the common or joint use of agricultural and residential areas, as well as by the shared management of natural resources (article 2 (J)). The law provided for registration of community property in rural areas, but this land belonged to the public domain of the state, and a right of communal use only was granted to the resident community. The law did not define the term or incidents of the right of communal use (check this). The law provided that the organisation and control of the use of natural resources and economic expectation was to involve the participation of traditional institutions and authorities and of community authorities (article 9). The reference to participation only, and the limited nature of the communal usufruct right, provided a relatively weak degree of legal recognition of customary systems.

Late in 2006, an outbreak of civil disorder delayed further consideration of the 2006 draft land law. Political tensions involving the Prime Minister and the President evolved into violent conflict between self-defined "Easterners" and "Westerners", largely in and around Dili. The conflict encompassed attempts at eviction by Westerners (long-standing Dili residents) of Easterners who occupied houses in Dili in 1999/2000 without the consent of the pre-1999 owners. These East/West divisions encompassed armed conflict between elements of the military and police, and retaliatory episodes of forced evictions and house burning by civilian gangs that led to the displacement of over 100,000 people.

The Draft Law of 2010
The events of 2006 led to the fall of the Fretilin government and its replacement by a coalition government headed by Prime Minister Xanana Gusmao (the former President). The new government has a developmentalist orientation. Its Strategic Development Plan 2011-2030 sets out a vision for the economy in 2030 in which:

Timor Leste will be self-sufficient in food, and will be producing a range of agricultural products for world markets.

The Strategic Development Plan includes a proposal to resettle 5000 families in eight districts to enable irrigated rice cultivation.
 It also asserts a need to reform land laws to improve agricultural productivity, including in relation to farm land under customary practices.

The development policies of the current government have led to significant increases in rural land allocations to investors, notwithstanding the absence of a legal framework to determine ownership of private land. In 2008-09, the Ministry of Agriculture allocated over 100,000 ha of rural land for bio-fuel developments under Memorandums of Understanding with foreign investors. In 2010, the allocated land at Suai (follow-up). In November 2010, two families also purported to allocate over 50,000 ha of beachfront land in for a $100 million hotel development. While there are widespread discussions in Dili of rent-seeking explanations for these allocations and transactions, it seems there is also a rush to establish "facts on the ground" in advance of the proposed new law on land. We pursue this aspect of competitive racing for rights and authority relating to land further in Chapter 8.

The current government did not pursue the draft 2006 land law prepared by the Fretilin government, and commissioned a further draft under the auspices of a second USAID technical assistance project, again in conjunction with the Ministry of Justice. This draft was also primarily prepared by a Brazilian lawyer, with the assistance of a working group that included Timorese lawyers and land experts. The first version of the current draft law was issued in June 2009. It did not allow for restitution of Portuguese or Indonesian titles, and provided for ownership based on long-term possession alone. A claimant would receive an ownership right if she:
· peacefully took possession of a vacant property before 26 April 2006, without the authority of the previous possessor; and
· maintained possession in good faith for at least 5 consecutive years.
Where a claimant satisfied these possessory requirements, a competing claim based on Portuguese or Indonesian title would be entitled to compensation only. Where there was no peaceful long-term possessor, a claim based on Portuguese or Indonesian titles would be entitled to conversion to a registered ownership right.
In early 2010, Portuguese lawyers commissioned by the Ministry of Justice to review the first version of the draft law recommended provision for restitution of Portuguese and Indonesian ownership titles. As a result, the current draft was amended to combine restitutionary and possessory principles. Claims of ownership may be based on Portuguese or Indonesian ownership titles and, where there is no such title, on a principle of long-term peaceful possession, which is termed "special adverse possession". Special adverse possession requires that a claimant (1) hold Timorese citizenship and possess the property with the intention of ownership, continuously, publicly and notoriously; and (2) initiated possession in a peaceful fashion before or on December 31, 1998 without the use of physical violence or psychological coercion. The law also provides that, for the purposes of satisfying the requirements of possession since December 31, 1998, claimants in possession may add possession of their predecessors, provided that possession was continuous and peaceful, regardless of the form of transition (article 22).

As noted, the first version of the current draft law required special adverse possession to commence from 26 April 2006, rather than the 31 December 1998 commencement date set out in the current version approved by the Council of Ministers. The April 2006 commencement date potentially favoured those who peacefully occupied vacant properties after the militia violence in 1999, without authorisation from the property owner, provided that they maintained this possession in good faith for at least 5 years thereafter. It seems that the decision to push the commencement date of possession back to 31 December 1998 was motivated by a desire not to reward ad hoc occupiers of land after 1999, in part because of fears of renewed East/West conflict. It may also be that the current coalition government was concerned not to recognise post-1999 claims to valuable coastal land by Fretilin-connected actors.

The draft law allows for persons displaced in 1999 or 2006 to be deemed possessors for the purposes of acquiring ownership (article 16). The law also provides for uncontested claimants to receive ownership rights, provided the uncontested possession is peaceful, and the land is not situated within the public domain of the state (article 28). Based on conversations with international legal advisers working with the Ministry of Justice, it seems that this provision will be interpreted to encompass claimants who do not necessarily fulfil the requirements for long-term and continuous possession. It thus provides an interpretive pathway to avoid the complexity of proving special adverse possession in uncontested cases. While the amount of auditing of uncontested claims is yet to be determined, including in relation to the adequacy of possessory evidence, the decision to register uncontested claims illustrates the preference of legal advisers for interpretive simplicity where the alternative involves costly investigatory exercises and the potential for insecurity to affect significant numbers of people who could not prove all the elements of special adverse possession.

Where a claim is contested, the draft law adopts a rule of possession that has a number of interpretable or "fuzzy" elements, particularly in terms of timing, continuity and peaceful acquisition of possession. Comparative experience suggests that key actors will influence the process and means of proving possession, with significant effects on the adjudication of ownership. In East Timor, it seems that supporting statements by village heads will be a central element in the process of proof, particularly in the absence of documentary evidence of possession. While current processes of systematic claims collection may mitigate the potential for manipulation of evidence, through public notification and an area-by-area approach, the interpretive elements of possession of their nature will create pathways for self-interested activity by key actors. These actors will include in particular village heads and members of the Cadastral Commission, which is the proposed adjudicatory body for contested cases.

The Application of Possessory Principles to Rural Districts
The current claims collection process only extends to urban and peri-urban areas.
 In rural areas, our case-studies suggest that customary understandings of possessory entitlements will conflict with the possessory principles of the draft land law. Possessory entitlements in customary districts are embedded in social constructions of origin, exchange and precedence. There is no rule or norm that length of time in possession necessarily gives rights to property entitlements, as the possessory significance of acts of clearing, cultivation and residents is negotiated with reference to questions of customary status and affiliation. In terms of possession, any transition from custom to law will not involve standardisation or decontextualisation, but inherent inconsistency of meaning and interpretation. While key actors, including leaders of relocated groups, may adopt legal formulations of possession to enhance their claims to land, and by extension their social authority relating to land, traditional authority figures such as the rai nain are likely either to ignore or adopt hybridised interpretations of legal possessory principles, particularly as for the foreseeable future any claims to individual ownership will be sporadic only because current systematic claims collection will not reach customary districts.
 

All of our case-studies illustrate the presence of large numbers of relocated peoples living on the "community land" of a customary group. Many have occupied the land since before 31 December 1998, which entitles them to claim statutory ownership of land provided they have remained in possession, subject to possible exclusion of their claims on the basis on the basis of "mere occupancy" only. They may be mere occupants if, notwithstanding acts of actual possession, they either had no intention of acting as owners of the land, or they "simply took advantage of the tolerance of legal possessors" (article). On its face, these categories of mere occupant would include many of those who relocated to the customary lands of another group during Portuguese or Indonesian times. However, the draft law further provides that legal possessors include those who reside in, have erected buildings on, or have cultivated the land of areas claimed as owned by others "based on the belief of ancestral customary domain" (article 10 (3)).

Article 10 (3) attempts to establish a relatively bright-line rule relating to possession in areas of ancestral customary domain. Those who satisfy possessory criteria are entitled to ownership even if the land is claimed by a customary group. Yet the attempt to create a bright-line rule will be highly contestable as a result of complex population movements in the history of East Timor. Our case-studies suggest two broad categories of persons relocated to customary land during Portuguese or Indonesian times: those who have access to land pursuant to traditional agreement with the origin group; and those who occupied land during the war-torn years of the Indonesian occupation without contemporaneous agreement from origin house elders. While these categories are subject to a number of fine distinctions, and an evolving spectrum of relations between latecomers and firstcomer landholders, it is clear that entitlement to ownership on the basis of individual possession alone, with unrestricted powers to sell land to other Timorese citizens, will be inconsistent with localised understandings of relocatee rights and - in some cases -is likely to lead to violent conflict between different groups. In the pluralist socio-political circumstances of East Timor, the bright-line rule that possession can lead to ownership on customary land is likely to be subject to incomplete, compromised or contested application in relocation contexts.

Chapter V of the Draft Land Law
The regulation of customary land in East Timor will be affected further by Chapter V of the draft land law, which is entitled "Protection Zones and Community Property". Chapter V contains four articles only, which create legal categories of community property and community protection zones. Article 21 defines community protection zones as areas protected by the State for the purpose of safeguarding common interests of local communities. Protection areas have a broad potential reach as they include agricultural areas, either cultivated or fallow, forests, culturally relevant sites, pastures, water springs or areas with natural resources that are shared by the population and necessary for its subsistence (article 21). The nature of state protective obligations in community protection zones include responsibilities to:
· Ensure that all customary practices conform to the Constitution and are participatory, non-discriminatory and respect gender equality;
· Promote environmental and socio-cultural sustainability in the uses of natural resources and the way of life of each local community; and
· Protect immovable property in the community from real estate speculation (art. 22) .
Article further provides that economic activity by a third party in a community protection zone is subject to a number of conditions, including requirements that the activity:
· be preceded by consultation with the local community;
· benefit the local community as a whole in an inclusive and non-discriminatory fashion;
· be performed in a sustainable way from environmental and socio-cultural points of view; and
· respect community ways of life and access to natural resources.
A community protection zone does not take the form of a right to property. Individuals, communities and the state may own land in a community protection zone, with the ordinary rights and incidents of ownership, subject only to the protective safeguards set out in Articles 22 and 25.

At this stage, all domestic land actors in East Timor are unfamiliar with the notion of a "community protection zone". The notion of a community protection zone was taken from Mozambican law as a result of conversations among international legal advisers. There was a belief among international actors that key political and bureaucratic figures in East Timor would not support explicit recognition of customary structures, that a reference to Mozambique would provide legitimacy and a cognitive shortcut for East Timorese political figures who were exiles in Mozambique during the Indonesian occupation, and that the experience in Mozambique would provide a useful template for the implementation of Chapter V in East Timor. However, it is clear that the interpretation of transplanted law from Mozambique will be a product of information transmission and interactions among a range of interpretive communities, including not least the Land and Property Directorate itself (Gillespie). This process will also be affected by interpretive pathways established by the law itself, particularly those that accord with the self-interest of key interpretive actors.

In Mozambique, the government reportedly rejected the concept of "closed boundaries", where the community has exclusive rights to areas under its continuous possession, and opted instead for "open boundaries" where the community exercises customary authority over a broad area, including fallow ground and forest areas, and the state has the power to grant rights to "free" land to outsiders as partners with the community in a development activity.
 In East Timor, the interpretation of opened boundary concepts will be affected by the key implementation role of the Land and Property Directorate. In conversations with one of the authors, senior officials at the Land and Property Directorate repeatedly interpreted community protection zones by reference to Indonesian concepts of state and customary land. In Indonesia, the legal recognition of customary land is limited to areas of actual residence and cultivation. All else is presumed to be state land. In East Timor, there are no incentives for The Land and Property Directorate to identify or demarcate community protection zones, as that will trigger costly consultation and protection measures, and reduce the opportunity for rent-seeking gain from the grant of leases over state land. Identification of an area as state land, outside the borders of a community protection zone, provides a low-cost interpretive pathway that is consistent with the interests of Land and Property Directorate officials.

Community Property
The first version of the current draft law did not provide for customary ownership of land, whether individual or collective. After some debate, and criticism by a former UNTAET property lawyer, a second version included the possibility of collective ownership of land through incorporation as a cooperative. After further advice that customary groups were unlikely to form cooperatives, in circumstances of limited access to legal information, the draft law was amended to establish communities as juridical entities for the purposes of community property. A community may hold and register ownership of community property.
 Community property is defined as land acknowledged by the community as being of common and shared use, by a group of individuals or families, organized in accordance with local practices and customs (article 25 (1)). 

Although perhaps not as foreign as "community protection zones", the notion of "community property" does not reflect localised understandings of collective property relationships in rural East Timor. Our case-studies highlight the social fact of collective control over claimed ancestral lands by houses of origin. However, this control extends to broad and often non-contiguous areas, as a result of settlement movements and swidden cultivation techniques, and may involve a range of assertions from exclusive landed authority to claims of spiritual stewardship only. Moreover, the notion of property itself is embedded in hierarchical social relationships, and covers a mosaic of property-like claims and entitlements that are distributed among affiliated members of the origin group. In these circumstances, the identification of community property will involve considerable information and set-up costs, with the potential for conflict among constituent lineages of a group, and between groups with overlapping narratives of ancestral domain. As with community protection zones, therefore, a lower cost interpretive pathway will involve declaration by the Land and Property Directorate that an area sought by an investor is state rather than community land.
 

Conclusion
In fragile state circumstances involving questions of possession, custom and social order, there are no simple distinctions between the desirability of simplicity and the costs of complexity. Bright-line rules of property may reduce the costs of information transmission to a broad audience. Yet they may also encourage disgruntled property claimants to engage in violent acts of dispossession, where bright-line rules crystallise social tension and circumstances of state fragility facilitate calculations that violent action will yield net benefits. Conversely, complex rules may emerge as an inevitable result of complexity in the property claims environment itself. They may increase the potential for misinterpretation and re-negotiation of property arrangements, at multiple levels of governance, while increasing the costs of property information for a broad audience. But they may also reduce the risks of violent conflict by providing alternatives in the form of arguable claims before sources of interpretive authority. We explore these normative distinctions between legal simplicity and complexity further in Chapter 7.
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� The law did state that acquisition of ownership through adverse possession would be regulated by the Civil Code, which is a reference to the Indonesian Civil Code of 1848. The Indonesian Civil Code provides for the acquisition of ownership through prescription on the expiry of 20 years continuous possession of the land of another: see article.
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� Technically a land claimant in customary districts may make a sporadic application for registration of ownership, on the basis of special adverse possession. However, the possibility of sporadic applications in areas not subject to cadastral data is a matter that is yet to be determined under a law on title registration. In the short-term, the distant nature of the state in East Timor, and the relative lack of access to legal information, also renders it unlikely that claims based on special adverse possession in customary districts will be widespread.





� This is the account given in the Manual on Delimiting Community Lands (Manual de Delimitação de Terras das Comunidades, Comissão Inter-Ministerial 2000) written by the Technical Secretariat of the Inter-Ministerial Commission to Revise the Land Law with the support of the United Nations Food and Agriculture Organisation (page?).


� The other actors and interpretive communities involved in the identification of community protection zones will be discussed in the following chapters.
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� Should local groups lack the capacity to resist this type of state action, the investor will receive a lease from the state rather than the higher cost option of negotiating rights from a collective landholding group.
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