                                           It’s Still Wetlands and Takings After 40 Years

                                                              The Takings Issue

      The Takings Issue was an enigma 4 decades ago. Concerns existed at the onset of the environmental movement 40 years ago that the Takings Clause could serve as a major impediment to environmental protection if property values were adversely affected.  A conflicting series of state cases on wetlands preservation, floodplains zoning,
 and to a lesser extent strip mining,
 led to restrictive interpretations of the government’s powers to regulate land use decisions for environmental protection. After 40 years, it’s still wetlands, takings and an enigma.                                      

       The Fifth Amendment, which has been incorporated into the 14th Amendment and thus applicable to the states,
 provides: “No person shall … be deprived of … property, without due process of law; nor shall private property be taken for public use without just compensation.”
 A taking is unconstitutional and thus subject to reasonable compensation, but a reasonable regulation pursuant to the police power is constitutional.
 

     In theory a clear distinction exists between a taking and a reasonable exercise of the police power. The government exercises the power of eminent domain when it “takes” private property for a public use. The owner must thereby be compensated. Conversely, the government is exercising the police power when it regulates the use of private property. No compensation is owed the owners regardless of the hardship imposed on them. In reality, drawing a line between the two defies the wisdom of a Solomon.     

     However, the Supreme Court has consistently failed to pronounce definitive standards to distinguish between a reasonable regulation and an impermissible taking. Many brilliant and distinguished legal minds addressed the Takings Clause, but obviously not to the satisfaction of the Supreme Court. They were cited with reverence, but the proposed tests were not followed with the possible exception in Penn Central of the Supreme Court approving Professor Costonsis’ proposal of transferable development rights (TDR’s).

    The Commerce, Spending, and Taxation Clauses litigation resolved many environmental law issues, especially with the powers of the federal government to regulate for environmental protection. Their interpretations and applications are fairly well settled. The Takings Clause remains the enigma, often coupled with wetlands preservation. A large percent of the cases involved wetlands and beachfront properties.

     I remember a Playboy cartoon from the 1960’s. Three senior judges were huddled over the bench discussing an obscenity case. One whispers to the other two judges “Shhhh, if we write more confusing opinions like this, we’ll get to see more of these cases.”

      Obscenity, maybe, but Takings? 

      The Supreme Court has clearly not, and perhaps cannot, draw a bright line between a reasonable exercise of the police power and a taking.  As stated in Penn Central Transportation Co. v. City of New York
 “[T]his Court, quite simply, has been unable to develop any ‘set formula’ for determining when ‘justice and fairness’ require that economic injuries caused by public action be compensated by the government, rather than remain disproportionately concentrated in a few persons.” Indeed, “The question of what constitutes a ‘taking’ for purposes of the Fifth Amendment has proved to be a problem of considerable difficulty.”

      The Court has certainly fulfilled this expectation in a series of subsequent takings and wetlands cases. 

     Chief Justice Rehnquist wrote in Dolan v. City of Tigard
 “We see no reason why the Takings Clause of the Fifth Amendment, as much a part of the Bill of Rights as the First Amendment or the Fourth Amendment, should be relegated to the status of a poor relation in these comparable circumstances.”

      Strong words, but some Justices, such as Justice Blackmun, never met a takings they didn’t like or approve.

      Elsewhere a court recognized that attempting distinctions between a taking and a reasonable exercise of the police power enmeshes one in a “sophistic Miltonian Sorbonian bog.”
 In a classic article, Professor Dunham characterized the cases as a “crazy-quilt pattern.”
 

       Clearly government has the power, pursuant to the police power, to engage in reasonable regulation to protect the public health, safety, welfare, and morals.

      The problem is drawing a clear distinction between a takings and the reasonable exercise of the police power.

      The leading case at the onset of the Environmental Age was the 1922 opinion of Pennsylvania Coal Co. v. Mahon.
 Pennsylvania’s Kohler Act prohibited the mining of anthracite coal in such a way as to cause the subsidence of homes. The surface rights owners had previously conveyed the mineral rights in the coal fields to the subjacent owners. The statute effectively rendered many coal seams unrecoverable.          

          Justice Holmes laid out the famous, or infamous, diminution of value test. At some undefined point a restriction can result in such a diminution in value so as to constitute a takings:
Government could hardly go on if to some extent values incident to property could not be   diminished without paying for every such change in the general law. As long recognized, some values are enjoyed under an implied limitation and must yield to the police power. But obviously the implied limitation must have its limits, or the contract and due process clauses are gone. One fact for consideration in determining such limits is the extent of the diminution. When it reaches a certain magnitude in most if not all cases, there must be an exercise of eminent domain and compensation to sustain the act. So the question depends upon the particular facts.

       Thus, if the regulation goes too far, it will constitute a taking. That’s the theory, but the application and interpretation became the modern equivalent of the medieval question: “How many angels can dance on the head of a pin?” Yet, when the public interest in public health and safety is great, substantial diminutions, reaching up to 100%, have been upheld. Indeed, in the case of deleterious substances, the government may seize and destroy the items without paying any compensation.

      We continued to focus for decades upon Pennsylvania Coal Co. v. Mahon since the Court essentially dodged the issue for roughly seven decades. Indeed, the Court did not find a non-trespassory taking from 1922 to 1987.

       The diminution of value test has, of course, been honored in the breach. Goldblatt v. Town of Hempstead
 upheld a 95% diminution in value and 92.5% in Hadacheck v. Sebastian.
  

       Sadly, 9 decades after Pennsylvania Coal Co. v. Mahon the waters are almost as murky as ever. The constitutional issue of the government’s powers to preserve wetlands in their natural state is still uncertain with the decisions mainly involving the Takings Clause. The power of the government to regulate strip mining was fairly well established in Hodel v. Virginia Surface Mining & Reclamation Assn.,
  but the wetlands bog continues.     

        Even the factual basis of Pennsylvania Coal was effectively overruled in 1987 in Keystone Bituminous Coal Assn. v. DeBenedictis.
 The state enacted a new statute, the Bituminous Mine Subsidence and Land Conservation Act. Pursuant to the statute, the Department of Environmental Resources promulgated a regulation which generally required the mining company to leave 50% of the coal in place. The legislature made detailed findings about the risks of subsidence. The Supreme Court held these reasons justified the legislation to protect the public health, environment, and fiscal integrity of the area.

              A significant statement was that a land use regulation could be a taking if it does not substantially advance a legitimate state interest or denies a land owner of all economically viable uses of the land.
  


The 1978 case of Penn Central Transportation Co. v. New York City
 replaced Pennsylvania Coal as the focal point for discussion. The owner of Grand central Station proposed construction of a 53 story tower on top of the station. The proposal complied with existing zoning ordinances, but was rejected by the Landmarks Preservation Commission.  The owners thereupon claimed that they were deprived of any gainful use of the air rights over the station.

              The Supreme Court rejected the view that only a transfer of physical control could constitute a taking.
  While noting that no set formula exists for determining when justice and fairness require compensation, the Court recognized that several factors are of significance in reaching a decision:  “the economic impact of the regulation on the claimant and, particularly, the extent to which the regulation has interfered with distinct investment-backed expectations . . . [and] the character of the governmental action.
 It’s essentially an “ad hoc, factual inquiry.”

     In explaining the test the Court stated “a taking may more readily be found when the interference with property can be characterized as a physical invasion by government . . . than when interference arises from some public program adjusting the benefits and burden of economic life to promote the common good.”

     Justice Rehnquist’s dissent in Penn Central recognized a regulation, which destroys property rights such as the airspace rights in Penn Central, will constitute a taking unless it falls within one of two recognized exceptions.  The first is the traditional nuisance situation of eliminating a noxious use.  The second is when the regulatory burden is evenly divided among all members of the community, resulting in “an average reciprocity of advantage.” 

     Penn Central has proven as unsatisfactory a test as Pennsylvania Coal.
                                                         Enter the Scholars 

       Several distinguished scholars addressed the takings issue in a quest to find the Holy Grail of takings – a unified theory.
 Professor Dunham opened up modern day thinking on the takings issue in a germinal article. He advanced an eradication of evils approach:

                            The prohibition or regulation must compel an owner to eliminate a public evil

                       created by him and cannot compel him to act only to promote the public interest

                       by providing him without cost something the public wants.
     ???????

     Professor Michaelman advocated a fairness test: “Is it fair to effectuate this social measure without granting this claim to compensation for private loss inflicted thereby?”
 The question is whether a specific decision not to compensate is fair.
 The parameters of fairness are “What fairness (or the utilitarian test) demands is assurance that society will not act deliberately so as to inflict painful burdens on some of its members unless such action is ‘unavoidable’ in the interest of long-run, general well-being.”

     Professor Michaelman looked to factors such as whether the regulation is spread widely throughout society or imposes a hardship on one or two individuals. He also looked to the harshness of the severity which includes both the economic loss imposed on the individual as well as the extent to which it upsets a “distinct investment back” expectation of the owner.

     Professor Berger’s test in applying fairness is to look to the reasonable expectations of the owner: “Every realty owner should be protected in his reasonable expectations as of the time of his purchase or other detrimental act with respect to the property with regard to those variables under government control that affect its value.”

     Professor Sax would protect a different set of reasonable expectations – only those reasonable expectations which are not harmful to the public. Only those expectations would be taken into account in calculating the effects of regulation on private property values. When an owner’s projected use would produce harmful “spillover” effects, the resulting diminution in value of the community’s common resource base must be set against the owner’s profit expectations.

     Professor Costonis pioneered the use of “transferable development rights” (TDR’s).
 To a large extent, his views were followed in Penn Central. TDR’s though have a very limited application in the real world.

     Others advocate a balancing standard.
 One expression of this test is that “Weighing the public benefit against the burden cast upon the private property should be the controlling consideration in determining whether there has been an exercise of eminent domain or of police power.”
 Another presentation of the balancing test is that the principal concern of the courts is to draw a line equitably between compensability and non-compensability. Courts must carefully weigh and balance the conflict interests in reaching a fair result. The Achilles Heal with the balancing test is that the state will always place a high value on the interest it is purporting to protect.

      And yet we wait with baited breath to peruse with the legal equivalent of an electron microscope the next Supreme Court decision.   

       In addition, the Supreme Court failed to pronounce definitive standards to distinguish between a reasonable regulation and an impermissible taking. Many brilliant and distinguished legal minds addressed the Takings Clause, but obviously not to the satisfaction of the Supreme Court. They were cited with reverence, but the proposed tests were not followed with the possible exception in Penn Central of the Supreme Court approving Professor Costonsis’ proposal of transferable development rights (TDR’s).

                                                                         Physical Invasions


Certain aspects of the taking issue seem clear.  First, if the government, no matter how slightly, physically invades the owner’s property, a taking usually results.
 The Supreme Court clearly stated that a physical invasion would constitute a taking since one of the largest sticks in a property owner’s bundle of rights is the right to exclude. 
         A New York statute required landlords to permit cable television companies to install cable facilities in the apartments, but not to demand over $1 in payment from the company.  While such a physical invasion was relatively de minimis, about one and a half cubic feet, the fact remains that there was a state mandated physical trespass of someone else’s property.  Thus, the permanent physical occupation of real property constitutes a taking irrespective of the public interest it may serve.

             Or does it?

       Kaiser Aetna v. United States
 involved the imposition of the navigational servitude on a private marina rendered navigable at private expense by connecting the marina to a pond. The state then claimed that the marina became subject to the navigational servitude since it was not part of the navigational waterways.  For the Court, the servitude constituted a physical invasion requiring the payment of just compensation. The Court reiterated that the right to exclude is “one of the most essential sticks in the bundle of rights that are commonly characterized as property.”

       Sometimes that stick is a very thin reed.
       In at least two cases the Court has upheld physical intrusions. The first is Preseault v. Interstate Commerce Commission.
 The nation’s railroads have been abandoning thousands of miles of track. Congress enacted the National Rails to Trails Act. A railroad seeking to abandon a route could negotiate with a state, municipality, or private group to take over the right of way and convert it to recreational use. The land would then be preserved if, at some date in the future, it would once again be needed for use as a rail right of way. The problem is that many of these railroad rights of way were not in fee simple, but provided a right of reversion to the abutting landowner upon abandonment of rail operations. The statute effectively cuts off the rights of reverters and opens the land up to the public.

        The Supreme Court held that even if there were a taking, which it did not decide, a remedy was provided through the Tucker Act in the Court of Claims. Thus, compensation could be provided.

       More problematic is the right of shopping center owners to exclude organizers and protestors from their premises. The Supreme Court has been inconsistent in its opinions.

      Unions won the right to send organizing pickets into shopping centers in 1968.
 The Supreme Court analogized the modern shopping center to the traditional business area of Main Street of a municipality.
  The modern mall became the functional equivalent of a business district, such that the First Amendment protected peaceful picketing in an area open to the public.

        The Court 4 years later limited Logan Valley to its specific facts, Lloyd Corp. v. Tanner,
 and then overruled the opinion in Hudgens v. NLRB.
 The Court held private property did not lose its private character because the public is invited into its premises.

         The California Supreme Court then held that the freedom of speech provisions in the California Constitution protected speech and petitioning in private shopping centers. The Supreme Court affirmed in PruneYard Shopping Center v. Robins.
 The reasonable regulation did not violate an property owner’s right to exclude, and hence was not a taking, since he already opened the premises up to the general public, which sounds like the reasoning of Logan Valley. The owner could still impose reasonable time, place, and manner restrictions.

                                                                    Beach Access

         Oceanfront property and beach access became highly desired in the post World War II period;
 indeed beach access became a prime measurement of the quality of life. Most states used principles of express and implied dedications to promote access to the beach. Northeast states, such as New Jersey,
 used variations of the public trust doctrine to open up the public beaches.

        Oregon adopted a different approach to securing beach access. It resurrected the ancient doctrine of custom to secure beach access statewide.
 However, the Oregon Supreme Court 20 years later in McDonald v. Halvorson
 held the public had no right to recreational use of the dry-sand area of a cove adjacent to the ocean since “no factual predicate” existed for application of the doctrine of custom. Ironically, both cases involved the dry-sand area of Cannon Beach. 

         The California Coastal Commission required ocean front landowners to provide lateral beach access to the public as the condition for a development permit. The practice was challenged in Nollan v. California Coastal Commission.
 The Supreme Court held the requirement was unconstitutional since an essential nexus must exist between the purported goal and the restriction. The agency argued that the shoreland development would interfere with visual access to the beach, but the requirement of a vertical grant of a shoreline easement is unrelated to that goal.

          Nollan was reaffirmed 7 years later in the Oregon case of Dolan v. City of Tigard.
  A wholesale plumbing supply company wished to expand. It backed up to the banks of Fanno Creek. The city required the dedication of a greenway in back and a pedestrian/bicycle pathway in front. The Court adopted a rough proportionality test for the dedications. If the goal was to prevent development in the floodplain, then it could justify a freeze on development in the floodplain, but it does not justify forcing the owner to open up the strip to the public. The right to exclude would be “eviscerated.”
  The bike path dedication was not allowed because the city could not show a reasonable relationship between the dedication and the increased traffic burden occasioned by the expansion.

                                                                    Public Trust Doctrine

     Professor Sax wrote one of the classic environmental articles in 1970, The Public Trust Doctrine in Natural Resources Law: Effective Judicial Intervention.
 His thesis, after an extensive review of the history of the doctrine, was “to encourage public agencies to engage in creative water management that serves the overall public interest.”
 

    His thesis was echoed in the famous Mono Lake decision, when the California Supreme Court held “[T]he public trust is more than an affirmation of state power to use public property for public purposes. It is an affirmation of the duty of the state to protect the people’s common heritage of streams, lakes, marshlands and tidelands, surrendering that right of protection only in rare cases when the abandonment of that right is consistent with the purposes of the trust.”
 The Mono Lake case changed the settled expectations of the Los Angeles Department of Water and Power, which had been diverting Owens Valley and Mono Lake waters for decades pursuant to permits issued by the state.

     The major case that forms the background of his public trust analysis is the Supreme Court opinion of Illinois Central Railway v. Illinois.
 The Illinois legislature in 1869 granted 1,000 acres of submerged lands of the Chicago waterfront, the bed of Lake Michigan, to the Illinois Central Railroad. It revoked the grant 4 years later. The Supreme Court held the state holds the lands in trust for the people for the purposes of the public trust. Small grants can be made, but not an abdication of the general control of the state over lands under the navigable waters.

    Professor Sax looked to the suspicious  path of the Illinois legislation that transferred the waterfront to the railroad, as well as similar transactions elsewhere in America,
 to posit this premise: “When a state holds a resource which is available for the free use of the general public, a court will look with considerable skepticism upon any governmental conduct, which is calculated either to reallocate that resource to more restricted uses or to subject public uses to the self-interest of private parties.”

     Professor Rodgers has an alternative explanation for the public trust doctrine as “perhaps the strongest contemporary expression of the idea that the legal rights of nature and of future generations are enforceable against contemporary users.”
 Thus, one major purpose of the public trust doctrine is to preserve these resources, the water resources, for future generations.

         States possess the primary authority to define basic property rights. Thus, they can in theory redefine property rights to the disadvantage of the owners. The public trust doctrine is a prime vehicle for doing so since the private rights, the jus privatum, are subordinate to the public rights, the jus publicum. States have redefined the public trust to the detriment of owners, and the Supreme Court has twice approved these changes.

        Let’s look first at cases the Supreme Court did not review. Massachusetts and Vermont recognized the shift of the waterfront from the historic use in maritime commerce to urban development, such as restaurants, hotels and gift shops. They used the public trust doctrine to reclassify the original grants for ports and waterways from a fee simple absolute to a fee simple subject to a condition subsequent with a right of reentry by the public, including lands filled in by the grantee, if the original purposes of the grant are no longer adhered to.

         The effective result was that the City of Burlington, Vermont now owned, and hence controlled and profited by the development of, its waterfront, eventhough the railroad’s rights traced back to 1827, and the Vermont Legislature reaffirmed them in   XXX. 
   

        The traditional protected rights of the public trust doctrine are navigation, commerce, and fishing. The California Supreme Court recognized in Marks v. Whitney:
 

The public uses to which tidelands are subject are sufficiently flexible to encompass changing public needs. In administering the trust the state is not burdened with an outmoded classification favoring one mode of utilization over another …. There is a growing public recognition that one of the most important public uses of tidelands – a use encompassed within the tidelands trust - is the preservation of those lands in their natural state, so that they may serve as ecological units for scientific study, as open space, and as environments which provide food and habitat for birds and marine life, and which favorably affect the scenery and climate of the area.

     The California Supreme Court in Associated Home Builders of the Greater East Bay, Inc. v. City of Walnut Creek 
upheld a few months earlier a compulsory dedication statute. It wrote: The elimination of open space in California is a melancholy aspect of the unprecedented population increase which has characterized our state in the last few decades. Manifestly governmental entities have the responsibility to provide park and recreation land to accommodate this human expansion despite the inexorable decrease of open space available to fulfill such need.”
       

     The Washington Supreme Court reached a similar decision in Wilbour v. Gallagher,
 when it extended the public trust doctrine to include “incidental rights of fishing, boating, swimming, water skiing, and other related recreational uses.

          The first of the two cases upheld by the Supreme Court was Phillips Petroleum Co. v. Mississippi.
 Plaintiff owned several tracts of land ranging between ½ to almost 10 acres in size. They traced ownership to Spanish landgrants predating statehood, and had paid property taxes for over a century. The land was non-navigable wetlands adjacent to navigable river and influenced by tides. The land became potentially valuable because of the possible presence of oil underground. The state then claimed ownership under the public trust doctrine and the Court concurred.

         The recent case of Stop the Beach Renourishment, Inc. v. Florida Department of Environmental Protection,
 involved a major change in Florida law. Hurricanes eroded several miles of beachfront in Destin and Walton County. The state proposed to restore the beach, but the effect would be to cut off the riparian/littoral owner’s connection to the ocean. The right of accretion would end. Significantly, the Supreme Court had earlier invalidated an attempt by the state of Washington to cut off the right of accretion.
 

      Florida had recognized the common law rule that the mean high tide is the ordinary boundary between private beachfront and state-owned land. The rights of the littoral owner included beach access, to use the water for certain purposes, unobstructed view of the water, and the right to accretion and reliction. The ocean shore ebbs and flows through natural processes. It can be built up or washed away.

       Accretions are the gradual and imperceptible addition of sand, sediment or other deposits to the waterfront land. Conversely, avulsion is the sudden or perceptible loss of land or a sudden change in the bed of a lake or course of a stream, such as through a storm.  Avulsion does not change the boundary line. Thus, the landowner has to right to subsequent accretion if avulsion has pushed the shoreline out.

       The Florida Supreme Court redefined the right to accretion as a future contingent interest rather than a vested property right.

       The Court held the state had the right to fill its own seabed with the rights of accretion subordinate to the state’s right to fill. Thus, whether the avulsion is natural or artificial, the littoral owner loses the right of accretion, and could forever be cut off from the right to exclude. It’s no longer riparian land.

     The public trust’s application is broad, but limited. It applies to water, but not otherwise to forests and parks.

                                                              Temporary Takings       

        The Court in First English Lutheran Church of Glendale v. County of Los Angeles
 held a temporary deprivation of use could give rise to compensation. The county adopted an interim ordinance prohibiting construction or reconstruction of any building or structure in an interim flood protection zone the year after plaintiff’s campsite and structures were flooded out. It filed suit one month after enactment of the interim ordinance. Thus, even temporary deprivations can constitute takings warranting compensation.

          Or do they?

         The Supreme Court in Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency
 upheld an “interim” ban of at least 32 months. The long-winded opinion eschewed per se rules for determining a taking.

                                                      Total Deprivation of Economic Use

           Lucas v. South Carolina Coastal Council
 is an example of total deprivation of economic use. South Carolina, like the other Gulf Coast and Atlantic Seaboard states, has suffered its share of hurricanes and beach erosion. An effective way of minimizing the damages and impact is to ban development on the coastal zone and barrier islands. South Carolina actually tried that in Lucas.

       Plaintiff purchased the last two undeveloped, residential lots on the Isle of Palms off Charleston in 1986 for $775,000. Existing laws allowed construction on these two lots. The state enacted the Beachfront Management Act in 198, which effectively barred construction of any permanent habitable structures on these lots.

       South Carolina attempted to defend the restrictions by analogizing the proposed developments to a noxious use under nuisance law. Justice Scalia wrote the majority opinion, holding that the legislature’s recitation of a noxious-use rationale cannot justify “departing from a categorical rule that total regulatory takings must be compensable.”
 The state could resist compensation only if the proscribed uses were not part of his title, or, if you will, the reasonable investment expectations at purchase.

         The land owner in Palazzolo v. Rhode Island
 was not as fortunate as the one in Lucas. The proposal was to fill 11 of the 18 acres of shorefront to build a private beach club. Evidence was presented that sufficient upland existed to support a large residence.  Thus, no total deprivation of economic use occurred. One important limitation of the Takings Clause is that no right exists to develop the highest and best use, or one with the greatest economic benefit.

         Hindsight tells us that South Carolina’s concern for protecting the coastline was so strong that after losing the case, it bought the property and then flipped it to another owner for development.
        Lucas effectively overrules the wonderful Wisconsin case of Just v. Marinette County, 
 where the owner of waterfront property failed, or more likely, refused to seek a permit prior to filling lands.
 The County adopted a Shoreland Zoning Ordinance which covered shorelands within 1,000’ of the normal high water mark or 300’ of a navigable river or stream. The Wisconsin Supreme Court in the broadest of dicta uttered such statements as “[W]e think it is not an unreasonable exercise of that [police] power to prevent harm to public rights by limiting the use of private property to its natural uses.”
 The court also wrote:

         To state the issue in more meaningful terms, it is a conflict between the public interest in 

         stopping the despoliation of natural resources, which our citizens until recently have

         taken as inevitable and for granted, and an owner’s asserted right to use the property

          as he wishes.

                                                                Waters of the United States

         One lesson I was taught in Constitutional Law is that the Court prefers to decide cases on a narrow basis rather than on broad sweeping grounds.
 This principle of constitutional jurisprudence was present in the famous SWANCC case, Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers.

           Congress conditioned the filling of wetlands on the issuance of a 404A permit from the Army Corps of Engineers.  Congress, in its infinite wisdom in the Clean Waters Act, asserted jurisdiction over “navigable waters,” but then defined navigable waters broadly and cryptically as “waters of the United States.” Logic would turn the provisions around, especially since Congress provided no additional definitions. Congress thus punted jurisdiction to the Supreme Court to interpret the statute. Presuming that jurisdiction is being asserted pursuant to the Commerce Clause, the underlying constitutional issue is whether the Commerce Clause’s jurisdiction extents to isolated wetlands, and by analogy isolated endangered species.

          The Corps’ regulations defined navigable waters to include wetlands adjacent to navigable or interstate waters and their tributaries. The Court approved this interpretation in United States v. Riverside Bayview Homes, Inc.
 

          The issue returned to the Court in SWANCC. The agency proposed a non-hazardous solid waste, bale fill disposal site on a 533 acre site - an abandoned sand and gravel surface mine. 17.6 acres of wetlands would be filled, to be offset by creating 17.6 acres of new wetlands elsewhere on the site.

          The Corps had initially denied jurisdiction to issue a permit, but subsequently reversed itself and denied the permit. It claimed jurisdiction as far as the Commerce Clause permitted, including isolated wetlands which might affect endangered species, such as migratory birds touching down on the wetlands, the migratory bird test.
 

           The Court in a 5:4 opinion by Chief justice Rehnquist held the government’s definition did not fall within the statutory definition of “waters of the United States,” leaving unresolved the underlying constitutional issue: Does the Commerce Clause support federal jurisdiction over isolated wetlands and endangered species.

         For the ultimate Supreme Court opinion of wetlands confusion, we have Rapanos v. United States,
 a 2006 opinion picking up on SWANCC. John Rapanos discharged dredge and fill materials on his Michigan farm without obtaining a 404 permit from the Corps. His wetlands were not adjacent wetlands, but they were hydrogeologically connected.

        The decision was a 4-1-4 vote with Justice Kennedy’s concurring vote of one being the decisive vote in holding for Rapanos.

          Justice Scalia, in writing for the plurality of four, held “waters of the United States” would include finding first “the adjacent channel contains a ‘wate[r]’ of the United States;” that is, a relatively permanent body of water connected to traditional interstate navigable waters, and that second “the wetland has a continuous surface connection with that water, making it difficult to determine where the ‘water’ ends and the ‘wetland’ begin.”
 

         Justice Kennedy’s opinion of one posited a “significant nexus” test between wetlands and navigable waters: “[W]etlands possess the requisite nexus, and thus come within the statutory phrase navigable waters, if the wetlands, either alone or in combination with similarly situated lands in the region, significantly affect the chemical, physical, and biological integrity of other covered waters more readily understood as ‘navigable.’”

     Clear as mud!

                                                              Ripeness 

            Cases also raised procedural issues. Once landowners and developers realized takings cases could be brought against state and local governmental bodies pursuant to 42 U.S.C. §1983, the suits were fast and furious in land use disputes. Coincidentally, in many states the corpus of land use planning was often wetlands.

          The Court held that these cases could not be brought in federal courts until all state procedures and remedies had been exhausted.

          Once again though, the Court has not always been consistent. The plaintiff in City of Monterey v. Del Monte Dunes at Monterey owned 37.6 acres of a prime location site it wished to develop.
 The city, between its planning commission and the city council, repeatedly turned down proposed plans. After 5 years, 5 formal proposals, and 19 different plans, plaintiff decided enough was enough and sued. The Supreme Court agreed that the case was ripe for judicial review and upheld a jury verdict of $1.45 million. The developer claimed that the city’s restrictions, which included any development would have to be invisible from the highway, provide a buffer between the development and a state park, and that the public be provided with a beach, would have channeled the development into a bowl, which could not be developed because of the possible presence of the critical habitat for the endangered Smith’s Blue Butterfly. Machiavelli and Kafka would have been proud.

                            The Diminution of Traditional Property Rights

     Uncertainty exists as to the present day rights of property owners. The Environmental Age has clearly diminished these rights
 regardless of the theory used.  

   Professor Donald Large wrote a prophetic article, This land is Whose land? Changing Concepts of Land as Property
 in 1973: 

       Present pressures on the land … are not the result of villainy or even-minded people bent on

       destroying the environment for personal profit. They are the result of our attitude toward land

       as property, an attitude which initially was neither evil nor wrong. Our property concepts were

       developed in a time when exploitation of the land’s bounty was seen as a social good to be

       encouraged. While these concepts may have made sense in such a milieu, we are beginning to run 

       out of land to waste. Although many land uses will of course continue, potential uses must now be

       weighed against the needs of the ecosystem as a whole. In this new context our traditional notions

       of land as property are becoming increasingly irrelevant and even harmful.

Professor sax echoed these sentiments in a 1983 article:

      I believe that we have moved in recent years from a situation (characterized by conventional

       urban zoning, in which we generally encourage developmental rights, though recognizing they must

      from time to time be restrained, to one in which developmental activity has itself become suspect.   

     as a result, we are in the midst of a major transformation in which property rights are being

       fundamentally redefined to the disadvantage of property owners.

Professor Sax explained the transformation as follows:

       I argue that Penn Central and its companions do not turn on the compensation/no compensation

       issue, which has traditionally dominated legal thinking about property. Instead, they address the

       allocational function of property. Put as bluntly as possible my thesis is this: We have endowed

       individuals and enterprises with property because we assume that the private ownership system

       will allocate and reallocate the property resource to socially desirable uses. Any such allocational

       system will, of course, fail from time to time. But when the system fails to allocate property to

       “correct” uses, we begin to lose faith in the system itself. Just as older systems of property, like

       feudal tenures, declined as they became nonfunctional, so our own system is declining to the

       extent it is perceived as a functional failure. Since such failures are becoming increasingly

       common, the property rights that lead to such failures are increasingly ceasing to be

       recognized.

He recognized the developmental ethic, which had controlled America prior to the Age of the

 Environment:

      The building of the railroads, the irrigation of the arid West, the electrification of rural

      areas, the growth of great cities, even the belching steel mills of Pittsburgh or Gary,

      idealized America on the march, putting the world on wheels, serving as the breadbasket

      and the arsenal of democracy. Such images were at least as powerful as the current imagery of the 

       wilderness or of our historic heritage. The nonexclusive consumption benefits of a symbolic sort

     that flowed to users or builders. The profits that came to landowners in allocating property to

     development automatically brought in their wake a sense of common purpose to a public

     enlivened by an idea of progress tied to development.

                                                                      Conclusion
             We spend enormous efforts, seemingly with an electron microscope, deciphering the latest Supreme Court opinions in the Takings area, looking for nuances and reading tea leaves, making inferences, hoping that the Court will follow precedence in future opinions. The reality is that after a series of opinions over the past quarter century the subject is almost as murky as ever. The Court has been neither consistent nor logical in its opinions.
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� A workable definition of the police power appears in the venerable case of Lawton v. Steele, 152 U.S. 133, 136 (1894): “The extent and limits of … the police power have been a fruitful subject of discussion in the appellate courts of nearly every State in the Union. It is universally conceded to include everything essential to the public safety, health, and morals, and to justify the destruction or abatement, by summary proceedings, of whatever may be regarded as a public nuisance …. Beyond this … the State may interfere wherever the public interests demand it, and in this particular a large discretion is necessarily vested in the legislature to determine, not only what the interests of the public require, but what measures are necessary for the protection of such interests ….”
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