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The concept of property and the concept of slavery

J E Penner[footnoteRef:1] [1:  Professor of Property Law, UCL Faculty of Laws. I have benefitted enormously from the privilege of participating in the Bellagio-Harvard Network on the Legal Parameters of Slavery. The members of this group have profoundly expanded my understanding of the phenomenon of slavery, and the intellectual difficulties of framing its nature. This paper is my crude attempt to contribute to that enterprise. The usual caveat applies.] 
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One plausible first reaction to 1926 Slavery Convention Article 1(1) definition of slavery, to wit:

Slavery is the status or condition of a person over whom any or all of the powers attaching to the right of ownership are exercised

is that it is a noteworthy example of the law’s framing its definition in terms more obscure than the definiendum.[footnoteRef:2]  It has been argued, for instance, that the common law has no concept of ‘ownership’,[footnoteRef:3] and to the extent it does, its function is to distinguish one kind of property interest from others, for example an ownership right in land from an easement. The civil law notion of ownership as ‘dominium’ may not really provide us with firmer ground, since the most significant aspect of this concept of ownership is the way in which it prohibits the existence of the sorts of lesser proprietary rights which abound in the common law. There are also problems with framing the status or condition of slavery in terms of the exercise of powers of ownership, which I shall discuss in some detail below.   [2:  See also Rudden, who, speaking of property ‘,says  the law blinds its servants, numerus clausas paper]  [3:  For discussion, see J W Harris, ‘Ownership of Land in English Law’, in N  MacCormick and P B H Birks (eds.), The Legal Mind (Clarendon Press, 1986).] 


In view of these considerations, it is a genuine question whether such a definition was required at all. After all, one of the standard ways in which the common law at least proceeds in such cases is to begin with a dictionary definition, and then sort out what legal implications the concept, there defined, might indicate. Moreover, it is not as if there were no legal precedents for the institution of slavery; there is, shamefully, an embarrassment of riches here, as the contributions to this volume by Honore (slavery in ancient Rome), Freamon (slavery in Islamic Law), Finkelman (slavery in the antebellum United States) and Patterson (slavery everywhere else)[footnoteRef:4] attest. In trying to determine what the Slavery Convention was trying to ban jurists could easily have proceeded by analogy from the various slave institutions on the record.[footnoteRef:5]  [4:  See also Orlando Patterson, Slavery and Social Death (Harvard University Press 1982).]  [5:  As Honore suggests in his contribution: ‘Who are to be regarded as slaves in fact at the present day? This question should be answered in my view by analogy with slavery when it was a recognised institution…’] 


Nevertheless, we do have a definition, and we are stuck with it.[footnoteRef:6] [6:  See Jean Allain and Robin Hickey, ‘Property Law and the Definition of Slavery’ ms 3, also fn.5] 


What I hope to suggest here is, first, that however unpromising the task might appear at first glance, we can elaborate the definition in a defensible way, and secondly, that in doing so we may actually capture the evil of slavery in a way which rings true to the nature of the phenomenon. 

I The ‘powers attaching to a right of ownership’

Why is the definition in terms of the powers attaching to the right of ownership problematic?  As Hickey’s paper in this volume shows, normally lawyers think in terms of the ‘incidents’ of ownership, or incidents of title, not only the powers that go with having title. In law the difference is important. While it is one of the incidents of my title to the laptop I am writing this with that I have the immediate right to possession of it, when I take advantage of that right to write this essay I am not exercising a power of ownership of any kind. ‘Power’ has a specific meaning in law; it refers to an ability in law to alter the legal norms (rights, duties, liabilities, other powers, and so on) of oneself or others. I do not do this when I simply take advantage of my rights, by typing on my laptop, for that is merely doing something I am entitled to do. By contrast, if I let you use my laptop, I am exercising a power in law. By authorising your use of it, I am granting you a licence to use it. I am permitting you to do what would otherwise be a trespass on your part, and so by giving my permission I am exercising a power in law in that I have altered your rights by doing so. Prior to my grant of permission, you had the obligation not to do anything which conflicted with my immediate right exclusively to possess my laptop, but afterward you did not. The sorts of powers that go with ownership of a tangible, like land or chattels, are typically (in the common law) to permit access, to transfer possession of it to another (a ‘bailment’), to transfer title to it by way of gift or contract, and to declare a trust over it. 

With this understanding under our belt, we can now identify the problem with the definition. We would presumably want to recognise slavery in cases where the slaveowner exercises none of these powers. As Patterson has shown,[footnoteRef:7] every possible variation in the rules governing the slave relationship can be found in one place or time or another, and the fact that a slaveowner could not sell the slave, or grant access to or possession of the slave to another, does not entail that the relationship is not one of slavery. So it would appear that the definition is simply inapt for prosecuting many cases of slavery. However, I disagree. I hope to show that if we  attend to the way that the relation of the slaveowner to the slave is, as Patterson emphasises, one of corporeal possession, we can interpret the definition as it is written fairly straightforwardly to capture the cases we would want it to. To show that, however, will require that we look more closely at what we think slavery is. [7:  Patterson (n.--).] 


II What is slavery?

We can begin with two other definitions of slavery, those of Honore and Patterson. Though Honore’s definition is the more legal of the two, perhaps for that reason it is difficult to fit into a definition of slavery which must apply as much to de facto as it does to de jure slavery. Patterson’s definition is less amenable to formulation in terms of law, but I think it ultimately works better as a justificatory foundation for the proper interpretation of the Convention, framed though it is in terms of powers of ownership. This is so despite the fact that Patterson is well known for objecting to identifying slaves as the objects of property rights.

According to Honore, what identifies a person as a slave is his or her unlimited subordination to another or others, coupled with his or her legal and institutional disability. As to the first element, Honore quite rightly points to the fact that whilst my obligations to others, including the state, under the general law or under the contracts I make, may be more or less unspecified, they are not unlimited. This distinguishes me from a person of whom anything, in principle, can be demanded at the will of another. And this gets at the Convention definition insofar as an owner of a tangible typically has unlimited scope as to how he will exploit it. However, assuming that Tang[footnoteRef:8] was rightly decided, ie that the prostitutes in that case really were de facto slaves, it seems clear that not all de facto slaves are subject to unlimited subordination, if by that we mean being subject to an unlimited scope for exploitation. The point here is not that there can be de jure restrictions or limitations of various kinds upon slaveowners, regulating what they could demand of their slaves without diminishing the unlimited nature of their powers over their slaves. De jure slave institutions show us as much. In the same way that the state can place limits upon what can be done with chattels, such limitations do not in principle diminish the unlimited scope of what a owner can do with his own.[footnoteRef:9] And so long as the de jure norms in principle allow the unlimited exploitation of the slave, it doesn’t matter whether de facto a slave is treated well, even very well, and there are recognised de facto norms that limit the sorts of services that can be demanded of the slave. The point is rather that there is a problem in translating the notion of such a de jure norm to the de facto condition of slavery. This takes a little explaining. [8:  The Queen v Tang [2008] HCA 39]  [9:  J E Penner, The Idea of Property in Law (OUP, 2007), --.] 


‘Subordination’ is a normative term; I am subordinated to your will whenever I must comply with your wishes. I am in such a position, normatively speaking, however little you actually make use of the power to exploit me. ‘Exploitation’, however, is factual; I can be subordinate to your will, yet not be exploited. But de facto slaves are not de facto slaves in the absence of actual, severe exploitation sufficient to reflect a servile condition. 

In certain cases of modern day slavery, for example the cases of persisting classical slavery,[footnoteRef:10] one finds a de facto norm, custom or practice, of this kind, ie a de facto norm, custom or practice in which, in principle, the subordination of the slave to exploitation which is unlimited in scope is the common understanding of the situation as between these slaveowners and their slaves, and perhaps more importantly, amongst the slaveowners themselves, indeed amongst all who are free, whether slaveowners or not. But such a norm, custom or practice would appear to be neither necessary nor sufficient for de facto slavery. It was clearly not a defining aspect of the condition of the women in Tang. Nor would it be sufficient, since such a norm, custom or practice would appear to characterise the situation at least in some cases of those subject to forced labour and debt bondage. None of this is to say, of course, that the absence of such a de facto norm or custom is somehow protective of the welfare of the slave. The most extensive exploitation is compatible with the absence of any de facto custom or norm which authorises exploitation which is in principle unlimited in its scope. The difficulty, then, is translating ‘unlimited subordination’ as a criterion for slavery from the case where there is a norm, whether de jure or de facto, which frames the slave relationship in this way, to the case where there is no such norm in custom or practice, but the person in question is indeed a de facto slave owing to the nature and extent of their exploitation. This is a point we will return to when, in Part III, I ask whether all slavery reveals a quasi-normative psychological basis in view of the notions of honour and dishonour that Patterson identifies as criterial for a slave relationship. [10:  Eg in the African countries discussed by Patterson, ch – in this volume at --.] 


More straightforward is the second element of Honore’s definition, the slave’s legal and institutional disability. From the perspective of the law, such a person is essentially a non-person. The difficulty here is in explaining quite what this disability amounts to in the de facto condition of slavery. As Siliadin v France[footnoteRef:11] makes apparent, making sense of the contours of de facto legal and institutional disability is problematic where there is no de jure legal and institutional disability.  [11:  App No. 73316/01, Judgment of 26 July 2005.] 


Let us consider now the sociohistorical definitions of slavery advanced by Patterson. Patterson has refined his definition over the course of his writing, and it is useful to look at two of his formulations of it. According to an earlier one: 

‘Slavery is the permanent, violent, and personal domination of natally alienated and generally dishonoured persons.’[footnoteRef:12]   [12:  Orlando Patterson, Freedom in the Making of Western Culture (Basic Books, 1991), 9. See also Patterson (n.), 1-14.] 


The key elements here are permanence, natal alienation, and dishonour. Permanence is not incompatible with the possibility of release from the state of slavery, or manumission. In the same way as a person may abandon his property, nothing requires the slaveowner to hold on to his slaves. But as with the case of property, there is no time-limiting norm imposed on the relationship between slaveowner and slave.  Secondly, the slave, according to Patterson, is ‘socially dead’, and death is a permanent state. The idea of social death underlies that of ‘natal alienation’. Owing to the character of the domination by the slaveowner, the slave is a non-person, and specifically is alienated from the web of relationships, in particular relationships to kin, to family, which form a crucial aspect of the identity of a person. Finally, the slave is dishonoured. Whatever the particular attributes of the individual slave, however talented, beautiful, intelligent, and industrious he or she might be, the slave’s servile condition is both a cause and a consequence of degradation and humiliation.

In view of this definition, one might have expected Patterson to rely on the concepts of ownership and property to give substance or at least support to the condition of slavery as he depicts it. As just indicated, the ownership of tangibles is permanent in that it is typically unlimited in time by law. Owned objects are also socially dead. They have no relations with persons which situate them in kinship networks. Finally, to hold someone as the object of property, as a mere thing, not a person, is surely to dishonour and degrade them. This is not, however, the way Patterson sees it. Before  considering his objection to the property-slavery equation, let us look at Patterson’s most recent definition of slavery, which is somewhat different: 

‘Slavery is the violent, corporeal domination (by an owner or agent) of natally alienated and parasitically dishonoured persons.’[footnoteRef:13] [13:  Orlando Patterson, this volume, at ] 


Whilst essentially in the same spirit, this latter definition has two main shifts of emphasis. In the first place the domination is now seen not merely to be violent, but corporeal, and I should say, possessive. Framing the issue against the long history of slavery that shows the pre-eminence of female enslavement, in particular for sex and domestic labour, the possession of the slave’s body, both for the ‘productive’ exploitation of sex and labour, but also as the ‘unproductive’ but equally necessary site of humiliation and degradation, is revealed as a central aspect of the slave relationship. Secondly, the dishonour is parasitic; the slaveowner regards the enhancement of his own honour to be the counterpart of the slave’s dishonour and degradation. It is also noteworthy that in discussing this definition Patterson enlarges or reconceives the notion of natal alienation to be the denial not just of the slave kin relations, but the denial of the more abstract, basic human need to ‘belong’; slaves are 

prevented from developing stable, shared understandings of their world, any sense of control over their lives, any deep confidence or sympathy for themselves as autonomous, self-cherishing and self-confident persons capable of self-improvement, and any deep trust in others.[footnoteRef:14] [14:  Ibid, --.] 


If anything, with its emphasis on corporeal domination, the second definition brings us closer to the Convention definition in terms of ownership than the first for, as I will discuss at some length in a moment, emphasising the corporeal is to emphasise the possessory nature of the relation, and this would seem to situate the relationship very nicely in that which goes with ownership of a tangible. First, however, we must address Patterson’s objections to treating slavery as the ownership of a person by another.

The gist of Patterson’s objection is as follows:[footnoteRef:15] All legal systems recognise that individuals are subject to a web of claims of right vis-à-vis others, both in respect of their rights to objects and in respect of their rights to each other. Whether we name the claims that a person has over his wife, or his employee, or his laptop, as ‘property’ claims or not, as ‘ownership’ or not is a matter of convention.[footnoteRef:16] The proof of this lies in the fact that slaves are never truly treated simply as non-persons, tangible objects in the law like cattle or horses; all slaves are treated as persons, however degraded their status. Thus the claims a slaveowner has over his slaves do not make them ‘just things’. What identifies the slave is the fact that the claims over him, and whatever claims he might have, were concentrated in the exclusive relationship of slaveowner and slave, rather than stretching outward in a web of claims that free people might have, to employers, employees, friends, other citizens, and in particular, kin. In virtue of this, the key point about property and slavery is not that the slave is an ‘object’ of property – everyone is more or less that in so far as one is subject to the rightful claims of others – but that the slave is not the subject of property; he cannot own anything because he has no claims against the world of others over anything at all; at most he may have certain very limited claims against his master. [15:  Patterson (n.--), 22-32.]  [16:  Treating every sort of private law right one may have against others as a kind of property right has an extensive pedigree. Kant’s views on this are typical; see Immanuel Kant, Metaphysical Principles of the Doctrine of Right, Part I of the Metaphysics of Morals (trans. M. Gregor) (Cambridge University Press, 1996 [1797 ).] 


I think this is insightful, but betrays an error as regards the connection between the concept of property and the concept of slavery. I agree that it is not illuminating merely to say that what distinguishes the slave from the employee is that the former is the property of the one who has a right to his services, whilst the employee is not, just owing to a difference in the extensiveness or intensity of the obligations. But there is a connection between property and slavery which is genuinely illuminating, and it is this: In the case of tangible property, ie. property rights in the physical world, in land and chattels, our concept of property rests on two bases: the the right of exclusive use, and the concept of separability.[footnoteRef:17] It seems to me that Patterson himself shows that the slaveowner’s relation to his slave reflects both bases. As regards the right of exclusive use, it is the very concentration of the world’s claims against the slave in the hands of the slaveowner which makes the slave exclusively his. An injury to a slave is an injury to the slaveowner, not to anyone else, because the slaveowner is the only one with rights in or to the slave. This, of course, leads to a tricky problem, which is a problem for all theorists of property: does this exclusivity lead to the conclusion that the owner is to be identified with his property? This question raises the separability thesis, and here is where our relationship to our bodies comes to the fore. Ownership is a relation, but relations cannot be conceptual bedrock as it were, for relations relate things, so the things related have to have a specific identity which precedes their being related. We must therefore, in principle, be able to distinguish the owner from the thing owned. The reason why the concept of self-ownership is problematic, to the extent of course that it doesn’t just mean that one is not a slave to another, is that it makes no sense to say that one stands in an ownership relation to oneself: one is oneself. Similarly, it makes no sense to say one owns one’s body, since one is one’s body. Patterson emphasises in places that the slave is sometimes regarded as the extension of the slaveowner, even of the slaveowner’s body. I do not doubt that this way of conceiving the slaveowner’s power has merit, but as Patterson also makes clear, the relations of honour and dishonour that mark the slave relationship tell strongly against the slaveowner’s very identity being constituted, not by the nature of his relation to his slaves, but with the persons of his slaves themselves.  [17:  Penner (n.--), chapters 4 and 5.] 


If this is right, then we see why it comes so naturally to regard the slaveowner’s right to his slaves as a form of ownership. To just the extent the slave is socially dead, and all claims of right and duty that have to do with him are those between him and the slaveowner, to that extent is he the exclusive possession of the slaveowner. And just to the extent that this relationship remains relational, so that the slaveowner and slave retain separate identities, to that extent is this exclusivity is one of ownership, rather than one of identity.[footnoteRef:18] Furthermore, Patterson’s more recent emphasis on the corporeality of the relationship of the slaveowner to the slave makes this association of slavery with ownership of a tangible all the more plausible, for it is the right to immediate physical possession which, in the common law at least, is the foundation of all the other rights and powers that go with ownership in tangibles. With that thought in mind, we can return to the Convention definition. [18:  It is worthwhile noting tangentially here that Patterson (n--), 28-32, clearly recognises a distinct connection between the concept of slavery and the concept of ownership as the right of exclusive use, whilst at the same time respecting the separability criterion, in his powerful suggestion that the Roman law concept of dominium or absolute ownership was the solution in ‘applied sociology’ to the growing importance of the slave relationship, giving rise to the need to make an absolute distinction between slaves and other persons subject to a host of rights to others.] 



III Interpreting the Convention definition

Is it possible to provide an interpretation of the Convention definition, framed as it is in terms of the exercise of powers attaching to ownership, which would be certain enough to justifiably support criminal convictions? I think it is, but we must face the difficulties that task poses squarely. Vagueness or uncertainty in the definition of an offence are not acceptable in the criminal law, and two particular challenges to the definition that any competent defence lawyer would raise are these: first, that no real criteria are provided by ‘the exercise of powers attaching to ownership’ so that any application of the definition of slavery descends into a sort of ‘I know it when I see it’; second, that the expression ‘the exercise of the powers attaching to ownership’ is simply inapt to characterise what we intuitively understand to be, i.e. what we want to prohibit  and punish as, de facto slavery. If we can provide a clear interpretation of the definition, showing that framing the offence in terms of the exercise of the powers attaching to ownership is apt to capture the intended offence, we will at the same time have avoided the ‘I know it when I see it’ objection, so it is to that task I now turn.

One strategy of interpretation, essentially that adopted by Allain and Hickey, is to read ‘the condition of a person over whom any or all of the powers attaching to the right of ownership are exercised’ as something along the lines of ‘the condition of a person in respect of whom another has sufficient of the incidents of ownership so as to give that other control of the person tantamount to possession’.[footnoteRef:19] [19:  Allain and Hickey (n.--), ms.16-23] 


The advantage of this interpretation is that it seems, at first glance, to get at the evil of de facto slavery without depending upon a prosecutor’s having to lead evidence to prove the technical-seeming ‘exercise’ of powers, such as the exercise of power to licence access to the slave. It is the possession by the slaveowner of the slave that is the essence of the offence, they contend, and so if a prosecutor can lead evidence sufficient to establish the incidents that go with ownership, that is sufficient to establish control tantamount to possession, and this would seem to set a clearly applicable standard. Furthermore, there is judicial support for this approach. In Tang the court regarded the ‘capacity to use’ as a ‘power attaching to ownership’,[footnoteRef:20] though, strictly speaking, this would be merely taking advantage of one’s right to immediate possession, not exercising a power in law. Allain and Hickey also argue that it would be anachronistic to treat ‘powers’ as used in the Convention definition as abilities in law as lawyers would treat them today, for  [20:  Tang (n.--), para. 26] 


the legal discourse which conceives of legal rights in these constitutive elements of claim-rights, liberties, powers and immunities was still very novel in the 1920s, at the time when Article 1 was drafted, …[footnoteRef:21] [21:  Allain and Hickey, ms 24-25] 


I doubt whether the last argument holds up. Whilst Hohfeld’s 1913 discussion[footnoteRef:22] of various sorts of ‘rights’, claim rights, liberties (privileges), power and immunities, is famous for its theorisation of the way they ought to be distinguished, the distinction between them was one he found in the law, not one he imposed upon it. His work was one of analysis and explanation, not construction. And he himself adverted to the way in which in legal discourse the terms were given different senses. So for example, he writes[footnoteRef:23] [22:  Wesley Newcomb Hohfeld, ‘Some Fundamental Legal Conceptions as Applied in Legal Reasoning’, (1913) 23 Yale L J 16]  [23:  Ibid at 24, italics mine.] 


In legal discourse, as in daily life, [the word ‘power’] may frequently be used in the sense of physical or mental capacity to do a thing; but, more usually and aptly, it is used to indicate a "legal power", the connotation of which latter term is fundamentally different.

But there is, to my mind, a deeper problem. If ‘powers attaching to ownership’ is glossed to mean ‘incidents of ownership’ of all kinds, then one must do positive violence to the Convention definition, as Allain and Hickey fully appreciate:[footnoteRef:24] [24:  Allain and Hickey, ms 25-26] 


It would seem to follow on a literal reading that whenever we observe in practice the exercise of any one incident of ownership in respect of a person, this serves to indicate that slavery exists. However, this will often be insufficient or problematic. To take a trivial and obvious example, employers routinely expect to make decisions about the tasks and activities of their employees, and might reasonably expect to be entitled to the profits of their labour, subject to payment of a (fair) wage; but only with invective would we refer to the employment relation as slavery, and certainly we would not mean it to fall with the scope of Article 1 of the 1926 Convention.

Allain and Hickey propose to get round this problem by suggesting that the Convention definition be interpreted to take ‘ownership’ in this context to mean ‘control of a person tantamount to possession.’ Where this is established, then the exercise of ‘any’ incident of ownership testifies to the existence of a relationship of slavery, for Allain and Hickey contend that[footnoteRef:25] [25:  Ibid., ms 27.] 


Descriptively, control [tantamount to possession] will almost certainly be a factual pre-requisite for any de facto exercise of the powers attaching to ownership.

Now, I think this is right, but rather than suggesting Allain and Hickey’s solution, it points us toward an interpretation of the Convention definition which does the job we want it to do without requiring us to read ‘powers’ to mean ‘incidents’, thus avoiding the ‘any or all’ problem.

Let us first recall that if persons are owned, they are owned as tangibles. As Patterson has emphasised, the corporeal domination of the slave gives the relationship much of the particular character which it has. So physical, or corporeal possession is of the essence. But to say, ‘The most basic feature of ownership [of a tangible] is possession’[footnoteRef:26] is not quite right. What characterises ownership of a tangible, whether land or a moveable object, including a person, is the right to immediate, exclusive, possession. Though something may be out of my actual physical possession – my slaves may be about my business elsewhere – this does not diminish my right to possess them, which is ongoing, and this is why anyone else who does anything inconsistent with my exclusive right to possession, say by interfering with or taking possession of my slave without my permission, violates my rights as owner.  [26:  Ibid., 17.] 


It follows from this that to establish the existence of de facto slavery is not to establish de facto control tantamount to possession; that would characterise the case of anyone who commits false imprisonment, as well as most cases of parental control over babies and very young children. Rather, one must establish a de facto right to immediate, exclusive possession of a person. We have seen above that there may be difficulties establishing a de facto norm, custom or practice giving one person the right of unlimited subordination over another, as opposed simply to finding that, in fact, one person intensively and extensively exploits another. But, it is submitted, the only real way in which one could establish the existence of the de facto norm, the de facto right of immediate, exclusive possession of a person, is to show that that person is subject to the exercise of powers of ownership. This is so because the exercise of powers is inherently normative in the way that taking advantage of rights is not. 

Here is why: simply by observing that I have factually established control tantamount to possession over you is not evidence, by itself, that there is any norm governing this conduct, any right that I have to do so. On the other hand, if I, having established control tantamount to possession over you, enter into a contract with X to put X in possession of you for £50,000, thereafter respecting X’s ‘right’ to immediate exclusive possession, there is no way to conceive such a transaction other than as my exercising a power of ownership over you, for to transfer you to X with the intention that my right now belongs to X, and moreover to do so for payment, just is to sell you. Thus there must exist a de facto norm, at least as between me and X, that I have a transferable right to immediate exclusive possession of you, which is just to say that, as between me and X, at least, I own you. The same can be said for my licensing X to touch you or use your body, to licence my agent or others to make you work for them, and my making a recognised complaint against X when he interferes with you without my permission.[footnoteRef:27] All of these are de facto normative powers, the exercise of any of which in regard to another person is sufficient to establish my de facto right to immediate, exclusive, possession.  [27:  ‘Recognised’ in the sense that X takes me as having the de facto power to complain in this way, not that I have a de jure power to bring a de jure legal action against X.] 


As many of the authors of the papers in this volume make clear, a particular sort of social context is necessary for the condition of slavery to exist. As Patterson states,[footnoteRef:28] [28:  Patterson (n.--), 10.] 


Slavery, however, has never existed in a social vacuum. Like all enduring social relationships, it has existed only with the support of the community… A slave relationship, in short, requires at least the tacit support of those not directly involved with it.

I cannot, acting alone, make you a slave; I can falsely imprison you, torture you, even kill you, but none of this alone makes you a slave. It is only when some others, at least, recognise my de facto right to immediate, exclusive, possession over you that your social death is effectively imposed upon you. So not only does the Convention definition, framed as it is in terms of powers of ownership, get at the real evil of slavery, it does so without producing ‘false positives’, ie generating findings of slavery in cases where, however degrading or exploitative the relationship, there is none.

This returns us to our opening worry; are there not cases where someone is in the condition of a slave, but the alleged slaveowner has not done anything which amounts to the exercise of a power of ownership? Might not some domestics in the situation of Siliadin  be in such a position? There are two responses to this one might make. In the first place, it is not the current slaveowner himself who needs to have exercised a power of ownership to establish that the person is a slave. Upon receipt of my slave-domestic, true, I might not have licenced her to others or have transferred her myself when I am tried as a slaveowner, but the Convention definition does not require that. It requires that the slave be someone ‘over whom any or all of the powers attaching to the right of ownership are exercised’ and this is true of my slave-domestic, because she was transferred to my by her previous owner on the understanding she would become mine. One might bolster this position by saying that exercising a de facto ‘right’ to receive a gift, in so far as it is the opposite side of the coin of one’s genuine de facto ‘power’ to refuse or disclaim a transfer of property, is sufficiently ‘power’-like to justify the position that anyone who receives another as a gift or buys another with the understanding that in doing so one acquires a right to the immediate, exclusive possession of that other, exercises a power attaching to ownership. 

In the second place, the criminal law must be especially wary of false positives, so much so that in general the criminal law accepts false negatives as the cost of minimising false positives. And there is a real danger of this kind in the sort of case where the alleged slaveowner, acting entirely independently, establishes control tantamount to possession. The position is true in the unimpugned cases of small children and de jure prisoners, as well as that of the unlawful cases of the falsely imprisoned and those in at least some servile marriages. These are not, however, cases of slavery. Since it is the concentration of the slave’s normative universe in the hands of the slaveowner, i.e. there are no normative relations with others which are de facto respected, that ensures the slave’s social death, one should be sceptical of any purported case of genuine slavery where no powers of ownership are ever exercised, for this strongly suggests the relationship is not one of ownership, and thus that, despite first appearances, the person in question retains normative ties to at least some others, has, therefore, not suffered social death, and so is not, truly, a slave. 

If all this is right, then the Convention definition can be applied without any interpretive gymnastics. The only interpretive move required is that we are concerned here with ‘ownership’ of a tangible. In the case of a tangible, the right of ownership just is the right to immediate exclusive possession, and so by making this clear, we see that the best way of establishing a condition of de facto slavery is to find that the powers of ownership over a tangible have been exercised. Thus interpreted, the Convention definition reads as follows:

Slavery is the status or condition of a person over whom any or all of the powers attaching to the right of ownership [over a tangible] are exercised.

